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(i) 
QUESTIONS PRESENTED 


(1) Where the Appellate Court has heretofore ruled that certain 
evidence is insufficient to support Appellee'’s claim, may the Trial Court 
on subsequent hearing find for Appellee on the same or substantially the 
same evidence. 

(2) Was the agreement which contained the expression "will not 


interfere in the conduct of your personal business" and which also expressly 
prohibited interference with contract customers but permitted Appellant , 


a retiring partner to engage in a competing business, violated, where 


Appellee's sole complaint and evidence of such breach was Appellants’ 
solicitation of the trade of persons who had formerly dealt with both 
parties on a norcontract and casual basis ? 


(3) Did the action of Appellant, a retired partner, who while 
exercising his right to engage in a competing business and who solicited 
and sold to former normcontract customers of the partnership, bring 
about the failure of consideration of the promissory note given to the 
Appellant by Appellee for the sale of Appellant's interest in the former 
partnership? 


(4) May a Court disregard the Corporate entity and award a 
judgment to an individual for alleged damages to a business where the 
individual incorporated the business, filed Corporate tax returns with 
the Internal Revenue, maintained the books and bank account in the 
Corporate name and procured the license to do business in the name of 


the Corporation? 


(5) Where, despite Appellants right to engage in a competing 
business, the Court! found that the solicitation of non-contract customers 
of a former partnership constituted a breach of an agreement, was the 
Court justified in awarding damages to Appellee based upon the gross 
business done by Appellant with the non-contract customers, when there 
was no evidence that Appellee would otherwise have obtained the 
business ? 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 
Evidence of Employment 
Evidence of Interference 
Evidence of Damage 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 
I. Law of the Case 


Ul. The Court Erred in its Construction and Interpretation 
Of the Agreement Between the Parties and in Finding 
That Appellant had Interfered in the Conduct of 
Appellee's Personal Business 


. The Court Erred in Holding that there was a Failure 
Of Consideration for Appellee's Promissory Note to 
Appellant and in Cancelling said Note . , 4 


. The Court Erred in Holding that Appellee had been 
Damaged by the Acts or Conduct of the Appellant 


. Appellants Hereby Adopt and Incorporate the 
Argument Set Forth in "Brief for Appellant and Joint 
Appendix" in Case Number 14,614 of This Court 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Title 28, Section 
1292 of the United States Code. This is an appeal from a final judgment 
(J.A. 130) of the United States District Court for the District of Columbia 
in favor of the Appellee against the Appellants. This action was instituted 
in the District Court under Section 11-306 D. C. Code on |Appellee's 


2 


complaint for injunction, specific performance and damages. (J.A. 1) 
Prior to final hearing of this case and entry of judgment therein for 
Appellee, the Court below had granted a preliminary injunction against 
Appellants, which injunctive order was vacated by this Court, and the 
case remanded to District Court. Thereafter the Appellant filed an 
answer and counterclaim(J.A. 5, 9) and the matter came on for hearing 
before the Court without a jury. The Court granted judgment and ordered 
damages in the sum of $6,800.00 in favor of the Appellee and dismissed 
Appellants’ counterclaim. 


STATEMENT OF THE CASE? 


Appellant, Edward M. Stuart, and Appellee, Theodore C. Meeker, 
were employees of Griffith Consumers Company and in 1956 said com- 
pany terminated its air conditioning business. (J.A. 16) Accounts with 
service contract customers were turned over to Tri-State Engineering 


and Service Company (J.A.72) which was a partnership formed by Ap- 
pellant Stuart and Appellee Meeker. (J.A. 17) There was no partnership 
contract between Appellant and Appellee (J.A.17) although Appellee 
claimed that he had an oral agreement whereby his share of the business 
was 75 per cent and Appellant Edward M. Stuart's was 25 per cent. (P.J.A. 
36) The partnership began in November 1955, and Appellant, Edward M. 
Stuart, did the preparatory work in setting up the business and Appellee 
Meeker joined Appellant in the business in March, 1956. 


Beginning with a capital investment of $1,500.00 (of which Appellant 
Stuart paid $500.00 and Appellee Meeker paid the remaining $1,000.00), 
(J.A.55) the partnership, as of September 30, 1957, had received net 
earnings of $67,758.09 and had acquired fixed assets consisting of furni- 
ture, fixtures and equipment of the value of $6,046.81. (J.A.119) (P.J.A. 3) 


z The underlined factual material was heretofore presented and considered 
by this Court in Case No. 14,614. See and compare record therein. J.A. refers 
to this record. P.J.A. refers to prior Joint Appendix. 
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In the fall of 1957 after a dispute between the partners as to their 
respective shares in the business and as to other matters, it was agreed 
that the partnership be dissolved.(J.A.78) | Accordingly, on November 
22, 1957, the partners made and executed five documents wherein Appel- 
lant Stuart, in consideration of the payment of $2,000.00 for his share of 
the "net worth" of the partnership, (a) released all claim of ownership in 
the business and in certain other interests (J.A. 78) and (b) promised 
not to interfere in the conduct of Appellee's personal business nor with 
the contracts presently in existence with Tri-State Engineering Company 
for a period of two years.(J.A. 78) On his part, Appellee executed and 
delivered (c) his promissory note in the sum of $19,200.00|payable in 
installments of $800.00 on the ist of each month, (J.A.78) d) chattel 
mortgage to secure said note (J.A.7 9) and (e) a promise to continue 


payment on the note to Appellant Stuart's estate in the event of Stuart's 
death. (J.A. 78) 


The aforementioned payment and note totali 21,200.00 were 


reported by Appellee on his Federal Partnership Return for the year 
1957 as a capital contribution. (J.A. 125) 


Thereafter, the business from which Appellant Stuart had with- 


drawn was incorporated effective January 1, 1958,(J.A.125) the officers 
being Appellee, Appellee's wife and Appellee's son. The books for the 


business were set up for a corporation.(J.A. 28) A license to engage 


in the air conditioning business in the District of Columbia was issued 
in the name of the corporation. (J.A. 28) The tax returns for the busi- 


ness were filed in the name of the corporation.(J.A.28) |Payments 
made to Appellant of $800.00 per month were made from the corporation 
bank account.(J.A. 28) Prior to January 1, 1958, partnership tax re- 
turns were filed for the business. (P.J.A. 44)(J.A.52) Thereafter, 
corporation income tax returns were filed for the business (J.A. 52) 
and no withholding or Social Security taxes were deducted from checks 
paid to Mr. Stuart.(J.A.53) At no time, neither at the time of filing of 
this suit, nor at the time of trial, was there a license nah 
individually. (J.A. 28, 29) 


ed to Appellee 
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Appellee contended that the mere solicitation of non-contract cus- 
tomers of the former partnership constituted interference Q.A.39) which 


violated the agreement between the parties. (P.J.A. 39) Appellant con- 
tended that his solicitation of the trade of non-contract customers did 


not constitute a violation of the agreement not to interfere in the conduct 
of Appellee's personal business; (JA. 40) (P.J.A. 21) and in any event 


the real party in interest was the corporation and not the individual 
plaintiff. (J.A. 41) 


EVIDENCE OF EMPLOYMENT 


Appellee never asked Appellant to remain in the employ of Tri-State 
(J.A. 40) (P.J.A. 41-42), or never asked Appellant to come back to work. 
(J.A. 40) (P.J.A. 41-42) Appellant never had occasion to perform any 
duties for Tri-State (J.A. 40) nor was he ever requ ested to work for Tri- 
State after November 22, 1957.(J.A.79) | Five checks in the amount of 
$800.00 each drawn on the corporation bank account (J.A.2B,9a)were marked 
"salary" and were paid to Appellant. No withholding taxes or Social Se- 


curity taxes were deducted from these checks.(J.A. 53) However, the 


promissory note (P.J.A.6, 7) called for payments of $800.00 per month be- 
ginning December 1. 1957, until November 1, 1959 which note contained 


ee 


an unconditional promise to pay (0J.A. 6,7) and was secured by a chattel 
mortgage.(J.A. 79) The non-interference and employment agreement 
(JA. 5) and the release (PJ.A...6) were executed with the agreement 
(PJ.A.18) whereby Appellee agreed that in the event of the death of the 
Appellant, any payments remaining to be made on the note would be paid 
to Appellant Stuart's estate. 


EVIDENCE OF INTERFERENCE 


Appellee conceded that his claim of interference was Appellants’ 
dealing with non-contract customers. (J.A. 29) (P.J.A. 39) Appellee 


also admitted that the Appellant did not interfere with the use of the 
name Tri-State Engineering and Service Company (J.A. 29) that there 
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was no interference with the telephone listing, (J.A. 30) that there was 
no interference with the lease (J.A. 29)which had been in the names of 
both partners, that there was no interference with the bank account, 
which had been in the names of both partners (J.A. 30) and which bank 
account contained a balance of $13,556.39 on September 30, 1957,(J.A. 
119) that there was no interference with Appellee's use of the bank ac- 
count or Appellee's transfer of the bank account to the corporation. 
(J.A. 30) Appellee also testified that there was no interference with 
the amount which he drew out of the business (J.A. 30) and that Appel- 


lant resigned as an officer or director of the Tri-State Service and 


Engineering Corporation when requested to do so by Appellee. (J.A. 41) 
(P.J.A. 14) 


Appellee claimed that Appellant interfered with the sale and serv- 


icing of air-conditioning equipment to one George F. Warner, (P.J.A. 11) 
(J.A. 36) and denied that he, the Appellee, was requested|by George F. 


Warner to re-submit a bid on said air-conditioning equipment (J.A. 36) 
which denial was refuted by George F. Warner. @.A. 73, 74) The 

said George F. Warner declared that he was not a personal customer 
of Appellee (JA. 73) that Appellant Stuart had no influence over him, 
Warner, (J.A. 74) and that Appellant Stuart did not in any way interfere 
with his relations with Tri-State Engineering and Service Company. 


(J.A. 74) Appellee offered in evidence the testimony of Appellant Stuart 
(J.A. 44) which was to the effect that Appellant Stuart sent out circular 
letters to the general public offering air conditioning maintenance service. 
Of the some 300 letters sent, a large number were directed to parties who 


had dealt with Tri-State Engineering and Service Company on a non-con- 
tract basis. There was no evidence that the two non-contract customers, 


Page and IBM, ever received the circular letters sent out by Appellant 


Stuart or were influenced by it. (J.A. 61,62) There was no evidence of any 
active interference by Appellant Stuart with Page Communications or IBM, 
other than the fact that Appellant did business with each concern in the 
year 1959. 


EVIDENCE OF DAMAGE 


Appellee stated that Page Communications was on the commercial 
non-contract customer list.(.A. 24,112) The purchasing agent for Page 
Communications stated that during the year 1958 he called Appellant for 
some air-conditioning work and Appellant advised him that he was sub- 
ject to a restraining order and could not contact any of his former cus- 
tomers and as a consequence, Page Communications did not do any 
business with Appellant in 1958.(J.A.64) During 1958, however, Page 
Communications did some $8,000.00 business with another concern 


known as ABC Air Conditioning Company, (J.A. 65) but there was no 


activity on the part of Appellants that caused Page to change from Tri- 
State Engineering and Service Company to ABC Air Conditioning Com- 
pany.(.A.71,72) Said purchasing agent testified that in 1959 Page did 
some $50,000.00 - $60,000.00 worth of business through Appellant for 
a Military Contract(.A.70,71) which business was a bid on a Military 
Contract and was subject to competitive bidding. (J.A. 71) 


Appellee testified that in 1957 the partnership, Tri-State Engineer- 
ing and Service Company did $11,702.00 worth of gross business with 
IBM. The IBM purchasing representative testified that during the year 
1958 he called Appellant Stuart to do business, but that Appellant Stuart 
said that he had to wait a year before he could do business with old 
customers by reason of an injunction. (J.A. 61 ) He stated that in 
1958 he was sure that he did not do any business with Appellant Stuart 
but that he assumed that some business may have been done with Appel- 
lant by IBM in 1959. (J.A. 63) Appellant Stuart stated that he did not 
do any business with IBM in 1958 and that he did some $6,000.00 - 
$8,000.00 worth of business with IBM in 1959. (J.A. 82) 


An analysis of the record fails to reveal any evidence of conduct 
on the part of Appellant Stuart, which caused customers to sever rela- 
tions with Appellee in order to do business with Appellants. 


STATEMENT OF POINTS 
The Court erred in the following instances: 


1. In its construction and interpretation of the agreement between 
the parties and in finding that Appellant had interfered in the conduct of 


Appellee's personal business. 


2. In holding that there was a failure of consideration for 


Appellee's promissory note to Appellant and in cancelling said note. 


3. In holding that Appellee had been damaged by the acts or con- 
duct of Appellant. 


4. In entering judgment in favor of Appellee in the sum of 
$6,800.00. 


5. In refusing to grant Appellants’ Motion to Dismiss. 


6. In dismissing Appellants’ counterclaim and in denying 
damages to Appellant for the wrongful issuance of the preliminary 


injunction in this cause. 


SUMMARY OF ARGUMENT 


This Court, by its order of December 18, 1958, vacating the 
preliminary injunction previously granted in favor of Appellee, estab- 
lished the law of this case. This law of the case was completely dis- 
regarded by the trial Court, despite the fact that the type of new evidence, 
necessary to allow such a disregard or departure from the law of the 
case, was not received at the final hearing of this case.| Therefore, in 
the absence of such new evidence, the findings and conclusions made 
heretofore by this Court, should be controlling. 


In addition, the trial Court erroneously construed|and interpreted 
the agreement in question, which construction and interpretation led to 
the further erroneous finding of "interference" by Appellants. In reach- 
ing this conclusion, the trial Court ignored the plain language in the 
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agreement between the parties, and in effect placed its own construction 


on the agreement, which construction resulted in the harsh, erroneous 


and inequitable conclusion reached by the trial Court. Appellants main- 
tain, specifically, that any solicitation conducted by Appellant Edward 
M. Stuart did not violate the agreement entered into by these parties. 


The Court erred in determining that the consideration for the 
promissory note of Appellee to Appellant, failed. Appellants maintain 
that the consideration for said note was the sale of Appellant Edward M. 
Stuart's interest in the former partnership to Theodore C. Meeker, and 
nothing else. The! evidence shows that this was accomplished. Further, 
no employer-employee relationship was breached because none ever 
existed, for the reason that the monthly payment of $800.00 was to be 
made even in the event that Appellant Edward M. Stuart died. This, the 
trial Court did not even consider. 


Moreover, Appellee not only failed to carry the burden of proof 
in showing any damages, but completely failed to show any (causal) 
connection between the activities of the Appellants and the alleged, but 
speculative and conjectural, damages suffered by Appellee. 


Appellants also reiterate their previous contentions that Appellee 
was neither the real party in interest nor the owner of the business 
sought to be protected. 


ARGUMENT 
I 


LAW OF THE CASE 


On June 3, 1958, the lower court granted a preliminary injunction 


in favor of Appellee, and which injunction placed certain 
upon these Appellants. (P.J.A. 26, 27) This court, by or 


restraints 
der of December 


18, 1958, vacated said order of District Court, and in so doing, this Court 


stated that 


"* * * facts found are insufficient to support the tri 


al 


court's conclusion that the said "Edward M. Stuart was 
interfering with the conduct of Theodore C. Meeker'/s 
personal business and was violating his agreement not 
to interfere with such business’; and * * * there are 


insufficient facts found to support a conclusion as a 


matter of law that the said Appellee has been shown 


to have suffered irreparable injury * * *". 


This Court, by its action of December 18, 1958 in vacating the 
order of District Court, established the law of the case, not only up to 


that point in these proceedings, but for reasons set forth more fully, 


what should have been the governing law in this cause for 


the trial 


court, and what in Appellants' opinion, is the law of the case for this 


Court. 


Under the doctrine of "the law of the case," and as a general rule, 
both the District Court and this Court are bound by the former decision 


of this Court, not only insofar as the state of the record e 
time, but also on the present record, where the facts and 


xisted at that 
the record are 


substantially the same. (Field v. Kansas City Refining Co., 9 F.2d 213, 
cert. den. 46 S.Ct. 489, C.C.A. Mo. 1925). And further, the Court in the 


case of Brown v. Lanyon Zinc Co. (179 F.309, 102 C.C.A, 


497, C.C.A. 


Kansas, 1910) held that where propositions of law are once decided on 


an appeal from an interlocutory order, these propositions are not open 
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to reconsideration on a second appeal in the same case. (See, Walbridge- 
Aldinger Co. v. Rudd, 26 F.2d 636, C.C.A. Oklahoma, 1928). 


In view of the foregoing, this Court at the outset, must proceed on 
the proposition that unless there were new facts which justified the trial 
court in finding that these Appellants interfered with Appellee, and ina 
manner not allowed by their agreement, then the trial court should have 
followed the findings of this court in its Order of December 18, 1958. 


No evidence of damage, if any exists, need even be considered by 
this Court, if there is no new evidence of interference (or liability) by 
Appellants, subsequent to the time this matter was originally heard and 
within the time ag specified by the agreement. (P.J.A. 5) 


A comparison of the records of Case 14,614 with that in the present 
appeal will reveal that the "new evidence" offered by Appellee consists 
of alleged interferences by Appellants, with two customers, (Page 
Communications and IBM) not considered in the previous record. This 
Court should note that these two non-contract customers of the Appellee, 
are of the same type that were previously considered (P.J.A. 39,) 
and before this Court on the previous appeal, and on which occasion the 
contention of Appellee of interference, was not sustained by this Court. 


This "new evidence" relates, only remotely, to the question of 
damages, but even there, as will be pointed out subsequently, the neces- 
sary element of causation is lacking. The "new evidence" completely 
skirts the burden upon Appellee, of showing that these actions of Appel- 
lants were of the type that would give rise to a valid claim of inter- 
ference, and also that these were actions prohibited by the agreement 
entered into. (P.J.A. 5) 


Thus, while Appellants concede that there is "new evidence" in 
the record, it changes only the volume of the record before this Court, 
but does not change the type or quality of evidence previously before 
this Court, and thus utterly fails to qualify within the meaning of "new 
evidence," a condition precedent to allow this Court to depart from what 
is the law of the case. In regard to this: 
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"The general rule as to the law of the case applies with 
regard to questions as to the sufficiency of the evidence 
to prove a fact in issue, and when the case comes up for 
review a second time and the evidence is substantially 
the same, the former decision is conclusive. * * * 
(2 RCL 227) 


In order to avoid the conclusiveness of the decision of the former 


appeal: 


"* * * There must, however, be a material change in 
the evidence. Additional evidence which is merely 
cumulative will not take the case out of the rule and 
constitute a material change, where evidence of the 
same class and character on the former appeal was 
held insufficient to prove the fact in controversy." 
(2 RCL 228) 


See also, Alerding v. Allison 83 N.E. 1006, 170 Ind. 252. 


In this regard, there is also the rule to the effect that: 


" * * * the construction placed by the reviewing Court 

upon written instruments becomes the law of the case 

ona subsequent appeal.” (2 RCL 225) 

It is obvious that for this Court to have reached the conclusion, 
in the previous appeal (that there was no interference by Appellants) it 
necessarily had to construe, interpret and apply the terms of the docu- 
ments that comprised the agreement between Theodore C. Meeker and 
Edward M. Stuart. Interference, or lack of it, must have been found to 
exist, or not exist, by reason of the construction placed upon said agree- 
ment. Therefore, if, in the light of the agreement, there previously was 
a finding that the facts were insufficient to support (not only an allega- 
tion of the Appellee, but also the trial Court's conclusion), a finding of 
interference, it necessarily follows that if Appellants’ actions on the 
final hearing were the same or of the same type as previously before 
this Court, the Trial Court was compelled to make the same finding 
that this Court originally did. 
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Appellants respectfully submit that an application of the foregoing 
relevant principles of law to the facts in this record and Case No. 14,614, 
must lead to the conclusion that the finding of the trial was clearly er- 
roneous and in complete disregard of the law of the case. 


a 


THE COURT ERRED IN ITS CONSTRUCTION AND INTER- 

PRETATION OF THE AGREEMENT BETWEEN THE PARTIES 

AND IN FINDING THAT APPELLANT HAD INTERFEREDIN 

THE CONDUCT OF APPELLEE'S PERSONAL BUSINESS 
The agreement on which Appellee predicates this action (P.J.A. 5) 

expressly reserves the right in Appellant Stuart to engage ina similar 
business in the same area, and in addition to the covenant here in question, 
specifically provides that he will not interfere with the contract customers 
of the former business, which provision Appellee concedes to have been 


observed. 


However, Appellee contended that the mere solicitation of non- 
contract customers of the former partnership constituted interference 
which violated the agreement. 


The trial Court in its opinion concluded that in the sale of Appel- 
lant’s interest in the business, good will was necessarily included, by 


reason of which Appellants were therefore precluded from dealing with 


any type of customer of the former partnership. 


The general rule regarding the passing of good will to a remaining 
partner is set out in 68 CJS §248, p. 744, as follows: 


"The good will of a firm passes to the remaining partner 
on the retirement of a member when the contract ex- 
pressly includes it; and even though not mentioned in 
terms, it passes ona sale of the retiring partner's in- 
terest in the entire property and business of the firm 
unless there is something in the circumstances which 
shows that it was not intended to pass." (Emphasis 
supplied) 
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The trial Court, in obvious disregard of the general rule of law 
as applied to the agreement in question, which agreement shows that 
good will was not intended to pass, concluded that when a|person sells 
his share of the assets of a business, good will is necessarily included. 
In support of such finding, the trial Court expressed reliance upon the 
case of Acker, Merrall & Condit Co. v. McGaw, et al., (144 Fed. 864, 
1906, Md.). Appellants do not oppose the reasoning or holding of that 
case, but respectfully submit that it has no application to) the instant 
situation for the reason that good will was expressly included in the 
contract of sale in the Acker Case. Such a situation does not exist in 


this case. 


In order for good will to have passed (other than that which 
attached to contract customers) from Edward M. Stuart to Theodore 
C. Meeker, it must have done so, only by implication. Appellants con- 
tend that all that passed was what was expressly so stated as passing 
and nothing more, especially in view of the fact that Edward M. Stuart 


was allowed to enter the same business. 


There is substantial authority to the effect that the action of a 
retiring partner in soliciting former customers does not| impose liability 
upon him. In the case of Williams et al. v. Farrand, et al., (50 N.W. 
446; 88 Mich. 473) the Court held: 


"The doctrine that a retiring partner, who has conveyed 
his interest in an established business, whether the good 
will be included or not, cannot personally solicit the 
customers of the old firm, has no support in principle. 
* * * The right to engage in business in his own name 
attaches to the retiring partner, and unless expressly 
so agreed, there is no restraint upon that right." 


And in the case of Cottrell v. Babcock Manufacturing Co., 
(54 Conn. 122, 6 Atl. 791), the Court held that: 


"In the absence of any express stipulation to the con- 
trary, Babcock might lawfully establish a similar 
business at the next door, and by card, * * * and 
personal solicitation invite all the world, including 
the old customers." 
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with the caution that he be careful not to let anyone believe that he was 
the successor of the old business. (See also Firt Bros. Wagon Co. v. 


La Belle Wagon Works, 52 N.W. 595, 82 Wisc. 546 and Bagby etc. Co. 
v. Rivers, 87 Md. 400,40 Atl. 171.) 


It is worthy to note that Appellee is in a better position today than 
in November 1957'when he purchased Appellant's interest in the business. 
Today, he has Appellant's interest. He has obtained the interest without 
paying for it. He has taken over all the assets of the business. He has 
obtained a judgment against Appellant Stuart. 


If the agreement between Edward M. Stuart and Theodore C. Meeker 
carried a provision that was in the nature of a restrictive covenant, 
whereby Appellant Stuart would not engage in business, or if the agree- 
ment gave the exclusive right to Appellee to do business with all the 
former customers, the result would be the same as that reached by 
the court in this case. 


It is respectfully submitted that the agreement in question goes no 
further than its express terms, namely, that Appellee was to have the 
exclusive right to deal with contract account customers; the non-contract 
customers were never the "personal business" of Appellee either by 
original acquisition or subsequent purchase from Appellant. In view of 
these facts the meaning of the term "will not interfere in the conduct of 
your personal business" should not be enlarged to mean "exclusive right 
to do business with all customers". It is respectfully submitted there- 
fore, that the court erred in its construction and interpretation of these 
agreements and the result reached was most unjust and inequitable. 
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pant 


THE COURT ERRED IN HOLDING THAT THERE WAS A FAILURE 

OF CONSIDERATION FOR APPELLEE'S PROMISSORY NOTE|TO 

APPELLANT AND IN CANCELLING SAID NOTE 

At the time the difficulties arose between the parties and the agree- 
ments were entered dissolving the partnership, there were (a) fixed as- 

sets of $6,046.81 (b) cash on deposit in the amount of $13,556.39 (c) inven- 
tories of $2,450.00 (d) a large number of service contracts and the pos- 


sible claim against Appellee for his excess withdrawal of $18,400.00. 


Was the consideration for Appellant's withdrawal from the business 
merely $2,000.00 or was it $2,000.00 cash and a promissory note of 
$19,200.00? 


The trial Court concluded that the consideration for the note had 
failed because the employer-employee relationship had been breached, 
which breach went to the very essence of the contract. If the considera- 
tion for the note was the part time services to be rendered under the 
employment agreement, why would Appellee agree to pay the total amount 
of the note even in the event of Appellant's death, which fact was not even 


’ considered by the trial Court. 


By filing this action against Appellants, the Appellee had to rely on 
the existence of a contract and had to prove the contract in order to 
establish a cause of action for damages. When a failure of consideration 
has been established, the parties are entitled to be restored to status quo. 


Therefore, upon cancellation of the note, Appellant's interest in the busi- 


ness (which was the real consideration for the agreement) should be 
returned to him. (See 109 ALR 1032) 


In the present case, the trial Court not only penalized the Appellant, 
by allowing Appellee to keep the performance without himself perfor ming, 
but unjustly enriched the Appellee by awarding him damages. 


IV 


THE COURT ERRED IN HOLDING THAT APPELLEE HAD BEEN 
DAMAGED BY THE ACTS OR CONDUCT OF THE APPELLANT 
The record discloses there is no evidence showing that the alleged 
solicitation by Appellant, Edward M. Stuart, resulted in the loss of any 
business to Appellee. 


The trial Court found that the activities of Edward M. Stuart 
caused the Appellee to lose the business of two customers, namely 
IBM and Page Communications, and based damages on these two ac- 
counts. The testimony of the Appellee as regards these two accounts, 
however, does not show with even a remote degree of certainty that 


Edward M. Stuart caused these customers to cease doing business 


with Appellee. Appellee's testimony is to the effect that these customers 


stopped dealing with him after Mr. Stuart left the partnership, but it goes 
no further. (J.A. 24) This testimony, with nothing further, gives rise to 
perhaps dozens of inferences as to why these customers ceased doing 
business with Appellee, many of which reasons the Appellant would not 
even know of. This testimony is at the best, speculative and conjectural. 


The purchasing representative of IBM testified that of his own 
volition he contacted Appellant (J.A. 61) but that IBM did no business 
with Appellant during 1958. (J.A. 61) 


The purchasing representative of Page Communications testified 
that Page Communications did some business with Edward M. Stuart in 
1959 asa result of competitive bidding.(JA.71) There is no testimony, 
however, as to whether this business was transacted within or beyond 
the two year period specified by the agreement. He also testified 
that Page Communications did no business with Appellants in 1958 (J.A. 
64) that he discussed business with Edward M. Stuart three months 
prior to the final hearing of this cause (J.A. 68) and that Edward M. 
Stuart did nothing to cause Page Communications to switch from Tri- 
State Engineering and Service Company to A.B.C. Company. (J.A.71, 72) 
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All of this testimony is unrebutted and uncontradicted. 


The record shows that Appellants did nothing to interfere in the 
relations between these customers and Tri-State and while Appellants 
did some business with these customers as to whether this occurred 
within the prohibited period there is no evidence. 


It is respectfully submitted that in the circumstances of the instant 
case the Appellee was not entitled to any damages, that Appellee failed 
to establish that it had been damaged by Appellant or that/it had been 
damaged at all and further, there was no evidence that Appellant's con- 
duct caused any alleged damage suffered by Appellee. 


Vv 


APPELLANTS HEREBY ADOPT AND INCORPORATE THE ARGUMENT 
SET FORTH IN "BRIEF FOR APPELLANT AND JOINT APPENDIX" IN 
CASE NUMBER 14,414 OF THIS COURT 


CONCLUSION 


For the reasons heretofore set forth, it is respectfully submitted 
that the judgment in favor of Appellee should be reversed; that Appellants 
should be awarded judgment for the unpaid balance due on the promissory 


note and for the costs heretofore awarded in the prior appeal; and that the 


case be remanded for a determination of the damages sustained by Appel- 
lant as a result of the wrongful issuance of the preliminary injunction 
heretofore issued in this cause. 


Respectfully submitted, 


MICHAEL F. KEOGH 
J. ROBERT CAREY 
JOHN F. COSTELLO 


800 Woodward Building 
Washington, D. C. 


Attorneys for Appellants 
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JOINT APPENDIX 


[ Filed May 2, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THEODORE C. MEEKER, doing 
business as TRI-STATE 
ENGINEERING & SERVICE CO., 
4918 Delray Avenue 
Bethesda, Maryland, 


Plaintiff, 
Vv. 


EDWARD M. STUART, also known as 
JOHN E. STUART, individually, and ; 
trading and doing business as THE  { Civil Action No. 1149-58 
JOHN E. STUART CO., : 
3045 K Street, N.W. 
Washington, D. C. 


and 


THE JOHN E. STUART CO., 
a corporation organized under 
the laws of the District of 
Columbia 
3045 K Street, N.W. 
Washington, D. C. 


Defendants. 


COMPLAINT FOR INJUNCTION 
AND DAMAGES 


Plaintiff, by his attorneys, for his complaint herein alleges: 


1. Plaintiff, Theodore C. Meeker, is a citizen and resident of 
the State of Maryland and does business under the name of Tri-State 
Engineering & Service Co., at 4918 Delray Avenue, Bethesda, Maryland. 
2. The defendant, Edward M. Stuart, also known as John E, 
Stuart, is a citizen of the United States, conducting his principal bus- 
iness from an office located at 3045 K Street, N.W., Washington, D. C. 
Edward M. Stuart is also a part-time employee of Tri-State Engineering 
& Service Co. 
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3. The corporate defendant, The John E. Stuart Co., is a cor- 
poration organized under the laws of the District of Columbia, with 
offices at 3045 K Street, N.W., Washington, D.C., for whom the other 
defendant, Edward M. Stuart, also known as John E. Stuart, acts as 
either an officer or an agent. 

4. The actions complained of by the plaintiff herein and which 
are sought to be enjoined have been pursued, performed or prepared in 
the major part in the District of Columbia. 

5. Jurisdiction is conferred on this Court by Section 11-306 of 
the District of Columbia Code (1951 Edition). 

6. Prior to November 22, 1957 plaintiff, Theodore C. Meeker, 
and the defendant, Edward M. Stuart, operated as a partnership under 
a Maryland partnership styled Tri-State Engineering & Service Co. 

7. On November 22, 1957 said Theodore C. Meeker and Edward 
M. Stuart entered into an agreement for dissolution of the partnership 
whereby Theodore C. Meeker paid to Edward M. Stuart $2,000 for 
Edward M. Stuart's! 25% interest in the Maryland partnership. In addi- 
tion to this and by the same agreement, Edward M. Stuart agreed to re- 
main in the employ of the Tri-State Engineering & Service Co. on a part- 
time basis at the salary of $800.00 per month, which employment and 
payments were to be secured by a duly executed note in the amount of 
$19,200.00. By this same agreement Edward M. Stuart agreed not to 
interfere in the conduct of the personal business of said Theodore C. 
Meeker nor with the contracts in existence between Tri-State Engineering 
& Service Co. and the contract account customers of Tri-State Engineer- 
ing & Service Co. for a period of two years from the date of the agree- 
ment of November 22, 1957. (See Exhibits 1, 2 and 3.) 

The aforementioned promissory note was secured by a chattel 


mortgage on the property formerly owned by the partnership. (See 
Exhibit 4.) 

8. Plaintiff herein has paid defendant, Edward M. Stuart, the 
said $800.00 per month and has otherwise in all respects fulfilled all of 
his obligations to the said defendant. 
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9. During the period after the agreement of November 22, 1957 
by which Edward M. Stuart agreed not to interfere with the business or 
customers of Theodore C. Meeker and Tri-State ale & Service 
Co., it came to the attention of Theodore C. Meeker and Tri-State 
Engineering & Service Co. that said defendant, Edward M. |Stuart, 
individually or as agent or officer of The John E. Stuart Co., was inter- 
fering with the business of Tri-State Engineering & Service Co. by solici- 
ting customers by a circular letter and personally, in violation of his 
agreement not to interfere and his duties as an employee. | (See Exhibit 
5). 

10. On January 23, 1958 Edward M. Stuart was notifed by mail 

that his activity of interfering with the business was considered a material 
breach of the written agreement of November 22, 1957. 

By answer of January 27, 1958 Edward M. Stuart denied that he 
had solicited or approached anyone for the servicing or sales of air 
conditioning equipment. 

11. Defendant, Edward M. Stuart, is continuing his complained 
of activities and threatens to continue to the damage of the plaintiff. 

12. In addition to the activities complained of herein, the defend- 


ant in other ways interfered with and damaged the plaintiff in the con- 


duct of his business, as more fully appears from the attached 
affidavit of Theodore C. Meeker and which is incorporated herein as a 
part of this complaint. 

13. By said activities of Edward M. Stuart, either individually 
or as an officer or agent of The John E. Stuart Co., in derogation of his 
contractual obligations, irreparable damage has been caused to 
Theodore C. Meeker and Tri-State Engineering & Service Co. in an in- 
determinate amount and said plaintiff will continue to suffer irreparable 
harm unless said defendant, Edward M. Stuart, is restrained from his 
activities of interfering with plaintiff's business. 

14. Because of said activities of defendant, Edward M. Stuart, 
said defendant has made it impossible for plaintiff to avail himself of 
the services of Edward M. Stuart as provided for in the agreement of 
November 22, 1957. 
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WHEREFORE, on the basis of the foregoing, plaintiff prays of 
this Honorable Court: 
1. That a temporary restraining order be granted 
(a) Restraining defendants from interfering in any way 
with the business of Tri-State Engineering & Service 


Co. for a period of two years. 
Restraining defendant, Edward M. Stuart, from 
instituting any foreclosure action in regard to the 


chattel mortgage herein involved or from insti- 
tuting any suit on the note or chattel mortgage 
involved. 

2. That a preliminary injunction be granted restraining defend- 
ants from doing any or all of the things more fully set forth in paragraph 
(1), Sections (a) and (b). 

3. That, upon final hearing, a permanent injunction be granted 
enjoining defendants from doing any or all of the things set out fully in 
paragraph 1, Sections (a) and (b), and from any similar activities. 

4. That defendant, Edward M. Stuart, be required to grant specific 
performance of his contract of November 22, 1957. 

5. For such other and further relief as this Honorable Court 
may seem just and proper. 

6. Wherefore, plaintiff demands damages in the amount of 
$10,000.00 for the matters complained of herein. 

/s/ Theodore C. Meeker 
/s/ John L. Ingoldsby, Jr. 
/s/ Patrick J. Head 


Attorneys for plaintiff 
201 World Center Bldg. 
Washington 6, D. C. 


[ JURAT dated May 2, 1958.] 


[ Filed May 20, 1958] 
ANSWER OF DEFENDANT EDWARD M. STUART 
Comes now the defendant Edward M. Stuart and for answer to the 
complaint filed herein states: 
FIRST DEFENSE 
The complaint herein fails to state a cause of action against this 
defendant for which relief may be granted. 
SECOND DEFENSE 
1) Defendant admits plaintiff's residence; denies that said plain- 
tiff does business under the name of Tri-State Engineering & Service Co. 
and avers that said Tri-State Engineering & Service Co. is an entity 
separate and apart from plaintiff, being a corporation organized and 
existing under the laws of the State of Maryland. 
2) Defendant denies that he is a part time employee of Tri-State 
Engineering and Service Co., admits the remaining allegations of para- 
graph 2 and further avers that like plaintiff he is also a resident of the 
State of Maryland. 
3) Defendant admits in substance the allegations of paragraphs 
3 thru 6 of the complaint herein. 
4) Defendant admits entering into a written agreement with 
plaintiff on November 22, 1957 and refers the Court to said agreement 
to determine the terms thereof. 
5) Defendant admits the allegations of paragraph 10, denies the 
remaining allegations of the complaint herein and avers that he has fully 
complied with all obligations to be performed on his part under the agree- 
ment aforesaid. 
THIRD DEFENSE 
Plaintiff has failed to pay defendant the sum of $800.00 per month 


as provided in the aforesaid written agreement, which payment is a 
necessary condition precedent to any obligation due the plaintiff by this 
defendant. 
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FOURTH DEFENSE 
Plaintiff is not the real party in interest to the action herein 
asserted. 
WHEREFORE defendant Edward M. Stuart prays that the complaint 
herein be dismissed with costs to plaintiff. 
KEOGH, CAREY & COSTELLO 


By: /s/ John F, Costello 
Attorney for Defendant 
1040 Woodward Building 
Washington 5, D. C. 


[ Certificate of Service] 


[ Filed May 20, 1958] 
ANSWER OF DEFENDANT JOHN E. STUART CO. 
Comes now the defendant John E. Stuart Co., a corporation and for 
answer to the complaint herein states: 
FIRST DEFENSE 
The complaint herein fails to state a cause of action against this 
defendant for which relief may be granted. 
SECOND DEFENSE 
It is admitted that defendant Edward M. Stuart is an officer of this 
corporate defendant which is without sufficient knowledge or information 
to form a belief as |to the allegations of the complaint herein and therefore 
denies each and every allegation thereof. 
THIRD DEFENSE 
Plaintiff is not the real party in interest to the action herein 
asserted. 
WHEREFORE defendant John E. Stuart Co. prays that the complaint 


herein be dismissed with costs to plaintiff. 
KEOCH, CAREY & COSTELLO 


| By: /s/ John F. Costello 
Attorneys for Defendant 
1040 Woodward Building 

[ Certificate of Service] Washington 5, D. C. 


| Filed June 3, 1958] 
ORDER GRANTING PRELIMINARY INJUNCTION 
In accordance with the Findings of Fact and Conclusions of Law, 
signed this 3rd day of June, 1958, it is by the Court 
ORDERED, ADJUDGED AND DECREED: 
That Edward M. Stuart, also known as John E. Stuart, individually 
and trading and doing business as the John E. Stuart Co., and the John E. 
Stuart Co., a corporation organized under the laws of the District of 
Columbia, be and hereby are restrained and enjoined until such time as 
hearing may be had on the complaint filed herein from doing or perform- 
ing any of the following acts: 
1. Soliciting by mail, telephone, personal contact, or other- 
wise the business of any of the customers who did business with Theodore 
C. Meeker, a partnership doing business as Tri-State Engineering & 
Service Co., or Tri-State Engineering & Service Co., a Maryland corpora- 
tion, which customers are set out fully in the four lists attached hereto 
designated plaintiff's exhibit 6 in four parts. 
2. Selling equipment, servicing equipment or otherwise doing 
business with any of the customers as set out in No. (1), who did busi- 
ness with Theodore C. Meeker, a partnership doing business as Tri- 
State Engineering & Service Co., or Tri-State Engineering & Service 
Co., a Maryland corporation. 
3. Employing, offering to employ, or inducing away from their 
present employment any of the employees of Theodore C! Meeker, doing 
business as Tri-State Engineering & Service Co., or Tri-State Engineer- 
ing & Service Co., a Maryland corporation. 
4. Interfering in any manner in the conduct of the personal busi- 


ness of Theodore C. Meeker or Tri-State Engineering & Service Co., a 


Maryland corporation. 

PROVIDED, that this Order shall only become effective upon 
plaintiff's executing for filing herein the usual bond or undertaking in 
the amount of one thousand dollars ($1,000.00) with surety to be 


approved by this Court. 
/s/ Edward M. Curran 
United States.District Judge 


June 3, 1958 
Undertaking for One Thousand Dollars ($1,000.00) Dollars approved and 
filed May 20th, 1958. 


/s/ Edward M, Curran 


[ Filed January 23, 1959] 


MOTION TO ‘SET ASIDE ORDER AND AWARD COSTS, 
ATTORNEY'S FEES AND DAMAGES 


Comes now the defendants, Edward M. Stuart, and The John E. 
Stuart Company, by and through their counsel, KEOGH, CAREY & 
COSTELLO, and moves this Honorable Court: 

A. To vacate and set aside the preliminary injunction issued by 
this Court on June 3, 1958. 

B. To award to the defendants the reasonable costs, expenses, and 
attorney's fees incurred in procuring the dissolution of said injunction, 
together with all damages sustained by defendant; and for reasons therefore 
state: 

1. The United States Court of Appeals by order of December 18, 
1958, vacated and set aside the order of this Court of June 3, 1958, said 
injunction therefore being improperly issued. 

2. And for other reasons to be assigned at the hearing thereof. 

Respectfully submitted, 
KEOGH, CAREY & COSTELLO 


By: /s/ J. Robert Carey 
Attorney for Defendants 
* * * 


* 


[ Filed April 8, 1959] 
ORDER 
Upon consideration of defendant's Motion to Vacate and set aside 
the order of June 3, 1958 granting preliminary injunction against defend- 
ants and also to award costs, attorneys' fees and damages, it is this 8th 
day of April, 1959, 


ORDERED: 

(a) That the order of June 3, 1958 granting a preliminary injunction 
to the plaintiff is hereby vacated and set aside. 

(b) That defendants’ motion for an award of reasonable costs, 
expenses, and attorney's fees incurred in procuring the dissolution of 
said injunction, together with all damages sustained by defendant is 
denied, said motion being prematurely made. 


/s/ Edward M. Curran, 
JUDGE 


SEE; 
KEOGH, CAREY & COSTELLO 


Attorneys for Defendants 


{ Presented on Tuesday AM 
Feb. 10, 1959 to Counsel 
for Defendants (copy)] 


[ Filed July 21, 1959] 


COUNTERCLAIM 

1. Jurisdiction of this counterclaim is based upon Sections 11,306 
and 28-2404 of the District of Columbia Code and defendants Edward M. 
Stuart and The John E. Stuart Company adopt the pertinent allegations 
of the complaint and answer heretofore filed. 

2. On to wit November 25, 1957, plaintiff Theodore C. Meeker made 
and executed a promissory note payable to defendant Edward M. Stuart 
(a copy of said note is filed herein and marked plaintiff's Exhibit No. 3) 
in the sum of Nineteen Thousand Two Hundred Dollars ($19,200), of which 
plaintiff has paid the sum of Four Thousand Dollars ($4,000), and that 
there is now due and owing thereon the sum of Fifteen Thousand Two 
Hundred Dollars ($15,200). 

3. Onto wit November 22, 1957, at the time of the dissolution of 
the partnership business, the plaintiff Theodore C. Meeker specifically 
agreed to immediately pay and retire a promissory note payable to the 
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National Savings and Trust Company, which the plaintiff has failed to do 
and said note is now overdue and unpaid and there is presently due and 
owing on said note the sum of Three Thousand Dollars ($3,000) and 
demand has been made upon the defendant Edward M. Stuart to pay the 
same. 
4. As a result of plaintiff's wrongful and malicious procurement 


of the preliminary injunction here, defendants Edward M. Stuart and The 


John E. Stuart Company have been required to engage counsel to obtain 
a dissolution of said injunction and to pay various costs and expenses 
arising out of said litigation and have incurred or expended a sum there- 
for in excess of Three Thousand Dollars ($3,000). 

5. As a further result of the plaintiff's wrongful and malicious 
institution of this civil action without probable cause and the wrongful 
and malicious procurement of the preliminary injunction herein, defendant 
The John E. Stuart Company was greatly injured in its credit and reputa- 
tion and was prevented from and handicapped in transacting its lawful 
affairs and business, and was further prevented from engaging in any type 
of advertising in the promotion of its business, and was otherwise injured 
and damaged, all tolits damage in the sum of Twenty Five Thousand Dol- 
lars ($25,000). 

Wherefore defendant Edward M. Stuart demands judgment of the 
plaintiff in the sum of Twenty One Thousand Two Hundred Dollars 
($21,200), andwherefore defendant The John M. Stuart Company demands 
judgment of the plaintiff in the sum of Twenty Five Thousand Dollars 
($25,000). 

KEOGH, CAREY & COSTELLO 


By: /s/ J. Robert Carey 
Attorneys for Defendants 
* * * * 
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[ Filed August 11, 1959] 
ANSWER TO COUNTERCLAIM 
| First Defense 
The Counterclaim fails to state any claim for which relief can be 
granted. 


Second Defense 
In answer to the allegations contained in Paragraph) 1 of the 
Counterclaim plaintiff asserts that Section 28-2404 of the District of 
Columbia Code involves a suit on a bond or undertaking which is nowhere 


alleged in the present Counterclaim. 

Third Defense 
Plaintiff admits that he executed a promissory note on November 25, 1957 
but denies that the sum of $15,200.00 is now due and owing thereon. Plain- 
tiff further asserts that there has been a failure of consideration for said 
note in that defendant, Edward M. Stuart, breached the agreement upon 
which the note was based, failed to perform on his part, and in fact did 
serious damage to plaintiff. Plaintiff further asserts that the note on 
its face is not due until November 1, 1959 and that there iis no accelera- 
tion clause contained in the note and hence the sum mentioned cannot 
possibly be due at this time and that such note is duly secured by a 
chattel mortgage. 

Fourth Defense 

Plaintiff denies the allegations in Paragraph 3 of the Counterclaim 

that there is presently due $3,000.00 on a promissory note payable to the 
National Savings & Trust Company, jointly signed by plaintiff, Theodore 
C. Meeker, and the defendant, Edward M. Stuart. Plaintiff further asserts 
that there is a present balance of $1,700.00 owing on the note, and that 
every effort is being made by plaintiff to pay off said note. 

Fifth Defense 

Plaintiff denies the allegations contained in Paragraph 4 of the 

Counterclaim and further asserts that said claim is currently under 
consideration before the United States District Court for the District 
of Columbia on motion of the defendants. 
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Sixth Defense 

Plaintiff deni¢s the allegations contained in paragraph 5 of 
defendants’ Counterclaim. Plaintiff further asserts that the defendant, 
Edward M. Stuart, was doing business as The John E. Stuart Company 
and in actuality was The John E. Stuart Company, and that said The John 
E. Stuart Company was actually taking the benefit of defendant, Edward 
M. Stuart's, breach of contract. 

WHEREFORE, plaintiff, Theodore C. Meeker, doing business as 
Tri-State Engineering & Service Co., requests that the defendants' 
Counterclaim be dismissed with cost to the defendants. 


é /s/ Patrick J. Head 
| JOHN L. INGOLDSBY, JR., and 
| PATRICK J. HEAD 

[ Certificate of Service] Attorneys for Plaintiff 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Wednesday, October 19, 1960 


Before Judge ALEXANDER HOLT ZOFF for trial at 2:30 p.m. 
today. , 

* * * * * 

MR. INGOLDSBY: I would like to offer in evidence a letter of 
agreement, letter form of agreement, between Theodore C. Meeker and 
Edward M. Stuart, and ask that it be marked Plaintiff's Exhibit 1. 

THE COURT: Let it be admitted. You have seen it, Mr. Carey? 

MR. CAREY: Yes, Your Honor. 


THE COURT: Very well. 
(The agreement was marked and 
received in evidence as Plaintiff's 
Exhibit No. 1.) 


Thereupon, 
THEODORE C. MEEKER, 
being first duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. INGOLDSBY: 

Q. Will you state your full name, Mr. Meeker. A. |Theodore C, 
Meeker. 

Q. And where do you reside? A. At 8228 Kerry Court, Chevy 
Chase, Maryland. 

Q. What is your occupation? A. I am the owner and operate 
the Tri-State Engineering Company. 

Q. What does that do? A. It operates a service, airconditioning 
service, and sales business, of which the bulk of the business is service. 

THE COURT: Where? 

THE WITNESS: In Bethesda, Maryland, sir. 

BY MR. INGOLDSBY: 

Q. Where is this business located? A. It is located in Bethesda, 
at 4918 Del Ray Avenue, Bethesda, Maryland. 

Q. How long have you been in the airconditioning business? A. I 
have been in the airconditioning business since 1939. 

Q. Will you state your background and experience in that business. 
A. I first came into the airconditioning business with Griffith-Consumers 
Company, a local Washington organization, and operated as general mana- 
ger of the airconditioning division for approximately 18 years. That was 

covering the period from 1939 until they decided to go out of the 
business in 1956. | 

Q. Keep your voice up. A. Okay. I think that answers your 
question as to my background in the business. 

Q. I believe you are still inthe business. What happened from 
then on? What did you do with Griffith-Consumers, first/of all? A. I 
was the general manager of the airconditioning division, and as such was 


in charge of their sales and installations and service of airconditioning 


and heating equipment, in the District of Columbia, Maryland and Virginia. 
Q. And what did that encompass? Was that simply home installa- 

tions, or were there large installations involved? What was the scope 

of the work? A. In scope it covered everything from small, domestic 


14 
installations to very large commercial installations, up to a quarter of 
a million dollars. 

Q. All right. Goon. What did you do from then on? What did 
Griffith-Consumers do? A. In 1956 Griffith-Consumers Company 
decided to get out of the airconditioning business. At the time they 
decided to do this, they offered me the contract accounts that they had 
for service. 

Q. What do you mean by that? What are contract accounts? 

A. I mean the people they were servicing, whose equipment they 
were servicing, under a maintenance agreement or contract. They 
offered to turn over those accounts to me, and as a matter of fact wrote 
letters to all of their customers who had such service agreements and 
recommended that they use my services, inasmuch as I had decided to 
go into the business for myself. 

Q. Well, why don't you explain a little bit more fully what the 
practice was at Griffith-Consumers with respect to its servicing or 
repairing of equipment which it sold or installed? A. Well, naturally 
whenever a new installation was made,there was a warranty period, 
which generally ran for a year, at which time they would have to come 
in and take care of any mechanical deficiencies or troubles that might 
occur on the part of the contract. After that time an effort was made to 
try and sell that customer a maintenance agreement, which meant that 
during the operating season their mechanics would come in and make 
regular inspections and lubrications and filter changes and so forth of 
the equipment, and would render emergency service in'addition to that, 
for a stipulated contract amount, generally on a yearly basis. 

Q. And that was a fixed-sum contract? A. A fixed-sum contract 
yes. 


Q. For certain services described in the contract? A. Specified 


in the contract, right. 

Q. Now is that what you refer to as a contract account customer? 
A. That is correct. 

Q. All right. I believe you had reached the point where you were 
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describing how Griffith-Consumers had recommended that these customers 


get in touch with you, do certain things. Would you go on with that, describ- 


ing your background and experience in the airconditioning business. A. Well, 
as a result of their offer and agreement to do that, I decided to go into the 
airconditioning business for myself, and was successful in obtaining, I 
would say, almost one hundred per cent of the accounts that they had -- 
THE COURT: When was that? 
THE WITNESS: That was in 1956, Your Honor. 
BY MR. INGOLDSBY: 
Q. What month? A. It started in the fall of 1956, I would say, or 
early fall, possibly August, of '56. 
Q. All right. Now prior to the fall of '56, when you started this 
business, had you previously been associated with the defendant in this 
case, that is, Mr. Stuart? A. Only that he worked for me, 
Q. When did you first become acquainted with Mr. Stuart? <A. I 
first met Mr. Stuart, oh, I was trying to think of the date. 
Q. Well, the year. A. Well, say 10 years ago. Iam a member of 
the Congressional Country Club, and Mr. Stuart was employed there as a 
bartender; and of course I met him in that capacity -- knew him in that 
capacity. 
Q. And did there come a time when he became employed by you or 
worked with you; or what happened? 
* * * * * 
THE WITNESS: It was approximately 1953, I would say, that he 
approached me with the idea of obtaining a selling job, knowing that I was 
the sales manager, general manager, of Griffith-Consumers Company. 
And it ultimately developed that I did engage him as a salesman in the 
airconditioning division. 
BY MR. INGOLDSBY: 
Q. Of what? A. Of Griffith-Consumers Company. 
Q. When was that? A. Shortly after he approached me. That 
was still in 1953. I don't remember the exact month. And) he was employed 
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in that capacity for approximately three years. 
Q. And did he work under your supervision and direction during 
that three-year period? <A. At all times. 
Q. At the time he came to work under your jurisdiction, had he had 


prior experience in the airconditioning business? A. He had had none. 


Q. And what was the nature of his duties while he was at Griffith- 
Consumers? <A. He was employed as a salesman, and his duties were 
to make surveys of customers' requirements, people who we were solicit- 
ing for airconditioning or heating work -- to make a survey, to make an 
estimate of cost for the installation, and try and obtain a contract. 

Q. Who trained Mr. Stuart to qualify him to do this type of work? 

A. Itrained Mr. Stuart in all aspects of the sales, and, much of the 
engineering aspects. And, of course, he was able to obtain additional 
training from the engineers that we employed as a part of the aircondition- 
ing division. 

Q. Now in 1956, when Griffith-Consumers discontinued its activities 
in the airconditioning business, I assume that that meant the termination 
of the employment of both you and Mr. Stuart, as well as others? A. Well, 

10 it didn't happen exactly that way. I mean, actually Griffith-Consumers 
Company, when they made up their mind to abandon the airconditioning 
business, fired the personnel that they had -- the engineers and the sales- 
men, all of them --/and they kept me on until the end of October, I believe 
it was, in 1956, to wind up all of the various affairs, and loose ends, of 
the airconditioning division. 

Q. Now in the fall of 1956, when you decided to go into business for 
yourself, as you have described, what if any part did Mr. Stuart play in 
that? A. Well, hei was naturally without a job and was very interested in 
staying in the airconditioning business, and Iam sure saw the possibilities 
that we had, that I would have, with this business that Griffith-Consumers 
Company were willing to turn over or attempt to turn over to me; and he 
wanted to come to work with me. 

Q. So what happened? A. So, I could have hired Mr. Stuart ona 
salary, by his own admission; but I felt that I could offer him more incentive, 
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greater security, and a chance to do a better job, if I gave him a part of 
the business, and made him a partner of sorts. 

Q. And so what did you do? A. So I offered him 25 per cent of 
the business, to come and work with me. 
11 Q. And on that basis did you commence doing business? A. The 


first few months was spent -- or first couple of months -- was spent in 


contacting all of the various contract customers the Griffith-Consumers 
Company had referred to us, and signing them up on a contract with Tri- 
State Engineering Company. 

Q. What was Tri-State Engineering Company? A. Well, that was 
my company, and Stuart's company. My interest was 75 per cent, and 
his was 25 per cent. 

Q. But there was no corporation, was there? A. |No, not at that 
time. 

THE COURT: Was it just a trade name? 

BY MR. INGOLDSBY: 

Q. It wasatrade name? A. A trade name, sir. 

Q. Two individuals doing business under the name of the Tri-State 
Engineering Company ? 

THE COURT: Did you have any partnership contract ? 

THE WITNESS: No, sir, we did not. 

BY MR. INGOLDSBY: 

Q. You and Mr, Stuart were operating under an oral agreement ? 
A. That's correct. 

Q. What was the oral agreement ? A. I have just) stated it, that it 
was my business; that I had taken him in and agreed to give him a 25-per 

12 cent share of the profits of the business; and that was the under- 


standing we had. 
* * * * * 
14 Q. And would you tell the Court just what the partnership did? 


A. We -- 
Q. The nature of its business and how did you operate? A. We 
engaged in the business of selling and servicing air conditioning and 
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heating equipment. The operation of the service end of the business 
was handled almost exclusively by myself and whenever an estimate 
was made for a sale of equipment, I went over the estimate with Mr. 
Stuart or helped him prepare it, and decided on what percentage of 
profit or mark-up there should be on it, and in some instances went 
with him to help him sell whatever we were trying to sell at the time. 
15 Actually, I was managing the operation and Mr. Stuart was 
assisting in whatever way that he could. 
* * * * * 

Q. All right. Prior to shortly prior to November, 1957, did some 
disagreements occur between you and Mr. Stuart? A. Yes. Mr. Stuart 
seemed not to be satisfied with the way that we were operating, with his 
voice in the operation, or with the amount of income that he was receiv- 
ing from the operation, and the situation got steadily worse until such 
time as we agreed to disagree. 

Q. Now during the time that you and Mr. Stuart were having 
disagreements and prior to the time that you broke this partnership 
up, did you have any discussions with Mr. Stuart concerning the estab- 
lishment of the formation of a corporation that operated a business in 
the corporate form? A. Yes, we did. We had several conversations 
along those lines. 

THE COURT: Conversations about what, Mr. Ingoldsby ? 

MR. INGOLDSBY: About changing this business from a partner- 
ship and operating in a corporate form. 

THE WITNESS: We had several conversations and discussions 

about the matter and it seemed like the proper thing to do at the 
time, so it could clearly be established as to what belonged to whom and 
who had so many shares, and who had the balance. It was an effort to 
try to straighten out an unhappy situation. 

BY MR. INGOLDSBY: 

Q. And what became of that effort? A. Well, a corporation was 
formed, and prior to the time that we could actually transfer anything 
over to the corporation, why Mr. Stuart decided that he didn't want any 
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part of it, and rather than continue on that way, he would sell his 


interest in the partnership to me. 
Q. Did that background lead to the letter form of agreement of 
November 22, 1957? <A. Yes, it did. 
Q. And at the time that the agreement was executed, did you make 
any payment to Mr. Stuart? A. Yes, Idid. I paid him the sum of 
$2,000 for his share of the net worth of the business. 
THE COURT: When was that paid? 
THE WITNESS: I think the exact date is November) 22, 1957. 
THE COURT: At the time of the execution of the agreement ? 
THE WITNESS: Yes, sir. 
* * 
BY MR. INGOLDSBY: 

Q. And thereafter did you make monthly payments| in accordance 
with the second paragraph of the agreement; monthly payments in the 
sum of $800? A. Yes, sir. I paid Mr. Stuart $800 a month salary 
from December, 1957, through I think April the following year. 

THE COURT: How long did you continue those payments? 

THE WITNESS: For two years, sir; I continued them from 
December through April -- that was five months. 

THE COURT: Do you mean to say you continued them from 
December, 1957, to April, 1958; is that what you mean? 

THE WITNESS: Yes, sir; five months. 

BY MR. INGOLDSBY: 

Q. Mr. Meeker, I show you a series of five checks marked as 
plaintiff's Exhibit No. 2. I will ask you if you can identify those checks. 
A. Yes, sir. 

Q. What are they? A. They are checks made out to E. M. Stuart 
in the amount of $800 each, and marked for salary, beginning December, 
1957, and each check is dated thereafter with the month that it was paid 


to him as salary. 
Q. Didthere come a time in January of 1958 when certain 
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18 activities of Mr. Stuart came to your attention, which activities 


resulted in your writing a letter to Mr. Stuart? A. Yes, sir. 


Q. And did you write Mr. Stuart a letter on the subject of the 
matters which had come to your attention in January, 1958? A. Yes, 
I did. 

Q. Is this the letter? A. That is. 

Q. And did Mr. Stuart reply to that letter? A. Yes, he did. 

Q. Is that the reply? <A. Yes, sir. 

* * * * * 
MR. INGOLDSBY: I offer in evidence Plaintiff's Exhibits 2, 3 and 4. 
THE COURT: Let them be admitted. 

* * * 

BY MR. INGOLDSBY: 

Q. At some time subsequent to January, 1958, did certain activities 
of Mr. Stuart again come to your attention, particularly activities related 
to the solicitation of business? A. Yes, sir. 

* * * * * 

Q. I call your attention to Plaintiff's Exhibit No. 5 for identification, 
Mr. Meeker. Have you seen that letter before? 

* * * * * 

A. Yes. This is a copy of a letter prepared by Mr. Stuart and 
soliciting the servicing of air conditioning equipment, and which was 
sent to the majority of my customers, soliciting their business. 

MR. INGOLDSBY: I offer this Plaintiff's Exhibit No. 5 in evidence. 


* * * * * 


THE COURT: Let it be admitted. 
* * * * ak 

MR. INGOLDSBY: I am going to ask Mr. Carey to stipulate that 
a release was executed by Edward M. Stuart, copy of which release 
is contained on Page 64 in the record of the Court of Appeals. Will 
you so stipulate, Mr. Carey? | 

MR. CAREY: Your Honor, I will so stipulate, and for Your Honor's 
convenience, here lis a copy, an extra copy of the joint appendix contain- 
ing all the exhibits. 
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THE COURT: I think it will be helpful. Thank you, 


Now, are you offering the release in evidence? 
MR. INGOLDSBY: Yes, Iam, Your Honor. 


THE COURT: Let it be admitted. 


* * 


BY MR. INGOLDSBY: 


* 


Q. After this letter which you have just identified, 
Company was directed to your attention, what did you do 


gentlemen. 


to the Bromwell 
about that letter ? 


A. Well, the letter that I had from the Bromwell Company was not the 
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only letter that was called to my attention. I received other 


information from other of my customers to the effect that Mr. Stuart 


had called on them personally. 


MR. CAREY: Objection, if the Court please. 


* * 


THE COURT: Objection sustained. 
BY MR. INGOLDSBY: 


* * 


Q. Mr. Meeker, did you receive any information from any source 


other than this letter from the Bromwell Company conce 


activities of Mr. Stuart? A. Yes, I received -- 


rning the 


Q. I just want to know whether or not you received any information. 


A. Yes. 


Q. What did you about the information you receive 


immediately became apparent that all my customers we 


* * * * 
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THE WITNESS: I had contacted all my customers 

the effect that this solicitation might have on my losing 
BY MR. INGOLDSBY: 

Q. Would you give us some idea of when this type 


da? <A. Well, it 
re being -- 


* 


to try and offset 


their business. 


activity on your 


part began and when it terminated, and approximately how much time and 


activity you have devoted to the work which you have j 
A. Well, of course, my first indication of the interfere. 


A 
ce was in this 
exchange of letters in January which took me some time 


mentioned? 


to straighten out. 


When this letter that I received from the Bromwell Company came to my 
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attention in April, I guess it was -- I don't remember the exact date -- 
it took me several months of my time, two to three months, to contact 
all of my customers, either by telephone or personally, to try to make 
sure that they were secure and that they were not going to be taken over 
by this solicitation. 

Q. Now, would you state -- there did come a time when you stopped 
making the payments to Mr. Stuart of $800 a month; is that correct ? 

A. Yes, it is. 

Q. When did'that happen? A. That happened after I received 

this information about the letter, and realized that he had broken any 
23 agreement that he had with me, and that he had certainly broken 
all rules of relationship between employee and employer. 

Q. Well, and was this law suit instituted simultaneously or almost 
simultaneously with your stopping the monthly payments? A. Yes, sir. 

Q. Inow show you Plaintiff's Exhibits 6, 7, 8 and 9, and I ask you 
if you can identify these. A. Yes, sir; these are lists of our customers. 

Q. What is each list? A. This list is a list of the service con- 
tract customers that I have. 

* * * * * 

Q. This is No.6. A. Yes. This list, Exhibit 6, is a list of 
whom we had done business with but not re-occurring business. In 
other words, they were not our most active customers, but all of whom 
had done business with us. 

MR, CAREY: Your Honor, I must object to any of these lists 
going into evidence. 

24 THE COURT: They haven't been offered in evidence yet. Your 
objection is premature. 

THE WITNESS: This No. 7 is a list of the service contract customers 
that we had. List No. 8 is what we call a non-commercial list. It is a list 
primarily of residential customers or customers with small room air 
conditioning equipment. And list No. 9 is our list of non-contract com- 


mercial customers, most of whom had larger air conditioning equipment 


which we service and maintain. 
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MR. INGOLDSBY: I believe you have copies of these, Mr. Carey 
and have seen them. I offer them in evidence. 
MR. CAREY: I now object, if the Court pleases. . , 
THE COURT: Let me see the exhibits. 
MR. CAREY: . . . to all except the list of contract customers. 
THE COURT: On what grounds? 
MR. CAREY: On the ground that the other customers were not 
included in this agreement. 
THE COURT: Well, that might go to the probative value of the list; 
it doesn't go to its admissibility. The objection is overruled. 
MR, CAREY: Very well. 
THE COURT: I will admit the exhibits. 


(Whereupon, Plaintiff's| Exhibits 
Nos. 6-A, 7, 8 and 9 inclusive, 
were received in evidence.) 


25 MR. CAREY: I might say, Your Honor, all those lists were 
attached to the injunction that was issued. 
THE COURT: Now, Plaintiff's Exhibit 6 is a list of non-recurring 
customers. 
THE WITNESS: Yes, sir. We mean by that that they were people 
that had called us and that we had done work for, but not constant 
customers. I mean, they might call us once or twice a year. 
BY MR. INGOLDSBY: 
Q. You mean they might return and they might not? A. That is 
correct. 
THE COURT: Very well. You may proceed. 
BY MR. INGOLDSBY: 
Q. Was the International Business Machine Company a customer 


of yours? A. Yes; a very good customer. 


Q. Are they still your customer? A. No, sir. 
Q. When did they cease being your customer? A! Shortly after 
Mr. Stuart left Tri-State Engineering and started up in his own business 


and solicited their business. 
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Q. Have you made any efforts to regain the business of International 
Business Machines? A. Yes, I have. I have called on them and been 
down to see them and have given them estimates on work, but I received 


26 no work. 

THE COURT: Will you repeat that? 

THE WITNESS: I say, I have called on them, sir, made an effort 
to get their business back, but I have received no work from them. 

THE COURT: Now, who is doing their work? 

THE WITNESS: Well, Mr. Stuart. 

BY MR. INGOLDSBY: 

Q. Does the name Page Communications mean anything to you in 
connection with the operation of your business? A. Yes, sir; that was 
avery large -- 

Q. What kind of business is Page Communications? 

THE COURT: What is the name of the concern? 

MR. INGOLDSBY: Page Communications. 

THE COURT: Which of the lists is it on, do you know? 

MR. INGOLDSBY: 

Q. Do you know, Mr. Meeker? A. I believe it is on the com- 
mercial list; non-contract. I don't remember the number of the list. 
It is Page Communication. 

THE COURT: You may proceed. 

BY MR. INGOLDSBY: 

Q. Was Page Communications a customer of your business? 
A. Yes, a rather large customer. 

27 Q. Do you have sufficient knowledge to testify how much business 
you did with Page Communications during 1957? A. Well, it was in 
excess of $20,000, I'm sure. 

Q. Andis Page Communications a customer of yours now? A. No 
longer, sir. 

Q. And when did they cease to become a customer? A. Immediately 
after Mr. Stuart left and formed his own business. 

Q. And what, if any, efforts have you made to regain the business of 
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Page Communications? A. I have talked with them in an effort to obtain 
some business from them and have had several telephone conversations, 
but have received no business from them. 
THE COURT: Who is doing their business now? 
THE WITNESS: Well, Mr. Stuart. 
BY MR. INGOLDSBY: 
Q. And was P. J. Nee Furniture Company a customer of yours? 
A. Yes, a rather large customer. 
Q. And how much business did you do with them in 1957? A. In 
excess of $5,000. 
* * * * * 
28 Q. Did you say yes, that the P. J. Nee Furniture Company was a 
customer of your business? A. A large customer; yes, sir. 
Q. What was the gross amount of business done with P. J. Nee? 
A. In excess of $5,000. 
Q. In 1957? A, In 1957; yes, sir. 
Q. Have you done business with them since? A. No, sir. 
Q. Who is doing their business now, do you know? | A. No, I don't. 


* * * * * 


Q. But you have endeavored to get their business and have been un- 


successful in doing so? A. Yes, sir. 

Q. To your knowledge does this same situation prevail with respect 
to other customers which you had during 1957? A. Yes, it does. 

Q. Could you name any others directly? A. Well, Kalorama 
Bowling Alley, for example, and Larry Lutes Realty Company, and -- 

THE COURT: What is the name ? 

THE WITNESS: Lutes. 

THE COURT: Which list is he on? 

THE WITNESS: That would be on the commercial list, Your Honor. 

BY MR. INGOLDSBY: 

Q. How much business did you do -- 

THE COURT: Just a moment. Would that be on the commercial 
non-contract list ? 
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THE WITNESS: Yes, sir; non-contract commercial. 
THE COURT: Yes. Very well. You may proceed. 
BY MR. INGOLDSBY: 
Q. Are you able to tell the Court the extent of business done with 
Lutes Realty Company in 1957? A. Lutes was not a large account. I 
would say possibly several hundred dollars -- two to three-hundred dol- 


lars, or somewhere in that neighborhood in the year 1957. He is a real 


30 estate management company, and operated, or rather rented several 
stores with air conditioning equipment which we serviced. 

THE COURT: Who is handling the Kalorama business? 

THE WITNESS: I don't know that, sir. 

BY MR. INGOLDSBY: 

Q. During 1957 did you do any business with a plumbing concern 
known as George T. Warner? A. No, sir; we didn't do any business 
with them. 

* * * * * 

Q. Did any of Mr. Meeker's employees leave to go to work with 
George T. Warner's plumbing concern. A. Not to my knowledge. 

Q. Would you state please, if you know, the gross amount of 
business which your partnership Tri-State Engineering Company did 
during 1957? A. One-hundred-eighty-five-thousand-some-odd dollars. 

Q. Do you know the amount of gross business which you did during 
1958? A. Approximately one-hundred-twenty-thousand-seventeen or 
sixteen. 

MR. CAREY: Your Honor, I object to the amount of gross business 

31 that he did in 1958 on the ground that the decrease in business may 
be attributable to many factors. 

THE COURT: I understand all that. I am only passing on admissibility 
of evidence. I am not deciding what the evidence proves. Objection over- 
ruled. Your objection goes to the probative effect of the testimony, not to 
its admissibility. 

* 
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CROSS EXAMINATION 
BY MR, CAREY: 

Q. Mr. Meeker, you had never done any business with George 
Warner, but that was the first letter of complaint you wrote, wasn't it? 
A. Yes, it was. 

Q. And the circumstances were that at that time Mr. Stuart was 
helping out Mr. Warner, wasn't he? A. No, sir, that's not exactly 
correct. The circumstances are that before Mr. Stuart left Tri-State 
Engineering Company he had quoted a bid to the George Warner Com- 
pany for an installation -- 

THE COURT: What is the name of the concern? 

THE WITNESS: George Warner. 

THE COURT: Which list is he on? 

THE WITNESS: He is not on a list, sir; he is not a service customer. 
As I say, Mr. Stuart, while he was with Tri-State Engineering Company, 
submitted a quotation or a bid on some work to the Warner Company in 
connection with installing an air conditioning system in I believe an 


apartment house. Then later he approached Mr. Warner on his own 
behalf. 


BY MR. CAREY: 

Q. How do you know this, sir? A. It came to me both from Mr. 
Warner and from another source, a Mr. Beitzell of the Combustionaire 
Corporation. 

Q. Is Mr. Warner or Mr. Beitzell here? A. No, sir; not to my 
knowledge. 

MR. CAREY: Your Honor, I would like the witness to restrict his 
testimony to what he actually knows. 

THE COURT: You asked him the question. 

MR. CAREY: I didn't ask him the question, Your Honor. 

THE COURT: We will see what it was. Will the reporter read the 
last question and answer? (Whereupon, the reporter read the last two 
questions and answers.) 
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THE COURT: Iam going to overrule the objection because the 
answer is responsive to the question. Of course, it is hearsay, but it is 
responsive to the question. 
ak * 
BY MR. CAREY: 
Q. Mr. Meeker, you don't really claim that Tri-State Engineering 
and Service Company is only a trade name, do you? A. Yes, Ido. 
Q. Now, is not Tri-State Engineering and Service Company the 
name of the corporation that was organized in Maryland? A. The 


corporation is not really active as such. It's the name that we started 


with when we formed a partnership initially, and I still trade under that 
name. 

Q. Who are the officers now of the corporation? A. Myself, my 
son, and my wife. 

Q. Aren't your books set up for a corporation? A. Yes. 

Q. Isn't it aifact that the license that you do business under is 
issued to the corporation? A. The corporation has a license and, of 
course, I employ a master mechanic who also has a license and who is 
responsible for the work that we do. 

Q. Mr. Meeker, my question is, isn't the license under which 
business is done in the name of the corporation? A. Yes, but I-- as 
I say, we have to have the other license also. Yes, it is. 

Q. And how are the tax returns filed for the business? A. Asa 
corporation. 

Q. In what name is the bank account? A. In the name of the 
corporation. 

Q. And you signed the signature cards for the corporation, didn't 
you? A. That's correct; I did. 

Q. And these checks you have offered in evidence, they are drawn 
on the corporation bank account, aren't they? A. Yes. 

Q. Do you maintain a bank account for the business in your 
individual name? | A. I have my own personal account, yes. 

Q. But you don’t maintain a bank account for the business in your 
individual name, do you? A. No. 
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Q. You don't have a license in your individual name, do you, to do 
business? A. No. 
Q. So that all the activities of the business are operated under the 
corporation, isn't that correct? A. The ones that you have mentioned, yes. 
Q. Now getting back to these names of customers, Mr. Meeker, do 
you claim that any of those customers were on the service contract custo- 
mer list? A. Iam not sure I understand your question.; Do you mean the 
customers that we have referred to in my past testimony with Mr. Ingolds- 
by ? 
Q. That you have referred to in your testimony, Page, I.B.M. 
A. Page at one time was a contract customer, yes. 
Q. At the time this agreement was signed, November 22, 1957, 
were any of the names of the customers you mention, Kalorama, Nee, 
Page, I.B.M., on the service contract list? <A. No. 
Q. Now you don't claim, and you haven't claimed at any time during 
the course of this litigation, that Mr. Stuart interferred with the con- 
tract or contract account customers, have you? A. Not to my knowledge 
he didn't; no. I don't have any knowledge of it. 
Q. So your entire claim of interference with customers is customers 
who were non-contract customers of the partnership; isn't that true? 
A. That's correct. 
Q. Now, the lease on the premises where you operate your business 


36 or where the partnership operated its business was in both names, 


wasn't it? A. It was. 
Q. Your name and Mr. Stuart's name as partners? A. That's right. 
Q. Isn't that correct? A. That's correct. 
Q. Did Mr. Stuart ever interfere in your leasing of this premises ? 
A. Did he interfere in my leasing of it? 
Q.. That's right; since November 22, 1957. A. No possible way that 
he could. 
Q. Did he ever interfere with your use of the name Tri-State 
Engineering and Service Company? A. No way that he|could have done 
that. 
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Q. Did he ever interfere with your telephone listing? A. That 
happens to be in my name personally, my name personally; he couldn't 


interfere in it. 

Q. At the time the partnership was dissolved, November 22, 1957, 
there was some $13,000 in the bank, wasn't there? A. I'm not sure 
that is correct; I don't really know. 

Q. That is shown on the financial statement, and that bank account 
of the partnership was in your name and Mr. Stuart's name, wasn't it? 

A. That's correct. 

37 Q. Did Mr. Stuart ever interfere in that bank account? A. He 
couldn't have. He couldn't have. He agreed -- he signed over the right 
to whatever money was in the bank to me when I bought his share of the 
business. 

Q. That's right. A. No, he couldn't interfere in that. 

Q. At the time that this agreement was signed that bank account 
was in both names, wasn't it? A. But you're asking me what happened 
afterwards, not before. Yes, it was in both names. 

Q. My question, sir, was whether or not he ever interferred in your 
use of the bank account or your transferring the partnership to the corpora- 
tion; he never interferred with that, didhe? A. No. 

Q. Did he ever interfere since November 22, 1957 with the amount 
of money that you drew out of the business? A. No, I don't see how he 
could. 

Q. So that your sole claim of interference here is that he solicited 
the business of the non-contract customers of Tri-State; is that correct? 
A. Which, of course, represents the greatest majority of the business we 
have; yes. 

Q. And that;}is your claim of interference here; is that correct? 

A. Correct. 

Q. Going back to the history that you gave before the partnership 
was formed, Mr. Meeker, who in Griffith Consumers ever offered you 
these contract accounts of Griffith Consumers? A. Mr. Lloyd Wilson 
who at that time was Vice President and who is now President of the 


Company. 
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THE COURT: Who was that? 
THE WITNESS: Mr. Lloyd Wilson 
BY MR. CAREY: 
Q. Did he offer them to you individually? A. Yes, he did; yes, 
definitely. 
THE COURT: Did you pay to Griffith Consumers anything for the 
business that they turned over to you? 
THE WITNESS: No, sir. They gave that to me, I believe, in 
recognition of my eighteen years’ service with them. 
THE COURT: That was very generous. 
BY MR. CAREY: 
Q. In fact, they paid you, didn't they, Mr. Meeker, for handling those 
accounts; isn't that correct? A. No, no. 
Q. Now, Mr. Meeker, didn't they pay you for carrying out the warranty, 
the service under the warranty, that was given at the time they sold certain 
equipment? A. Oh, I beg pardon-- 
* * * xk * 
39 Q. I mean after you and Mr. Stuart started the partnership called 
Tri-State Engineering, didn't Griffith Consumers pay you for carrying 
out the service? A. Yes, we were paid. 


* * * * * 


40 Q. Who suggested starting this partnership, you or Mr, Stuart ? 


A. Well, that's a difficult question to answer. I mean, Mr. Stuart was 


out of a job and was anxious to stay in the air conditioning business and 
was very anxious to team-up with me in some respects. 

Q. Now, who else was involved here? A. At one time there was 

a man by the name of Mack who thought he might be interested. He was 
Service Manager at Griffith Consumers Company. 

* * * * * 

42 Q. Now, how long did you and Mr. Stuart and Mr.|Mack negotiate ? 
A. For quite sometime. 
Q. For several months; isn't that right? A. Yes. 
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Q. Isn't it true at that time you were still working for Griffith 
Consumers and Mr. Stuart actually started working for Tri-State ? 

A. Mr. Stuart lost his job with Griffith Consumers Company, if I remem- 
ber correctly, about the fifteenth of October. 

Q. And started shortly thereafter for the partnership; isn't that true ? 
A. I wouldn't say shortly, I don't recall. However, Mr. Mack never engaged 
in any at that time. 

Q. Mr. Mack was still with you on the payroll of Griffith Consumers? 
A. That's correct; and had no connection with Tri-State. 

Q. He finally withdrew? A. He wasn't in it; how could he withdraw? 

* * * * * 

43 Q. You really didn't begin to participate for the partnership or Tri- 
State on a full-time) basis until the spring of 1957, did you? A. That's 
when both of us started on a full-time basis. 

Q. Didn't Mr. Stuart work for the partnership several months before 
you started? A. No, sir. He did not work full-time and neither of us put 
in full time until after we opened our offices at 4920 Delray Avenue, and 
had an Office to operate from. In the meantime, Mr. Stuart and I -- I was 
still working for Griffith, but on a part-time basis, and putting a good deal 
of my time getting this partnership or new business underway, and Mr. 
Stuart came into Griffith Consumers Company and operated out of their 
office, but certainly on a part-time basis. We had no place to operate 
full-time from. 

Q. Now Mr. Meeker, isn't it a fact that Mr. Stuart started working 
actively in this partnership before you did? A. No; absolutely not. 

* * * * * 

44 Q. Was Mr. Stuart able to read plans and specifications in air 
conditioning? A. After he had training; yes. 

Q. And he did have training and he had occasion to work with Mr. 


Fred Collis and Howard Grayson. A. They were engineers of my 


division, the air conditioning division. When you say worked with them; 
I mean they were doing the engineering work on plans or things that Stuart 
might bring in for them to engineer. 
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Q. When you and Mr, Stuart and Mr. Mack first started talking 


about forming this business, there was a discussion as to your respective 
been. 
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interests, was there not? A. I'm sure there must have 
Q. At any time did you and Mr. Stuart, after Mr. Mack dropped out, 


specifically agree upon the respective interest each of you had in the 


partnership? A. Yes, very definitely. 
Q. And what was that agreement? A. The agre 


ee was that his 
share of the business was to be twenty-five per cent, an 


the remaining 


seventy-five per cent was to be mine. 

Q. And that agreement was entered into prior to the letters of 
November 22, 1957; is that correct? A. Oh, yes; yes; of course. 

Q. Now what categories was your business divided into on the 

books of the business? A. Three categories. 

Q. What were they, sir? A. Sale of equipment, air conditioning 

sales; contract service; and non-contract service. 

Q. Now when you say air conditioning sales, what do you mean by 


that? A. I mean the sale and installation of new equipment 
statement of in- 


Q. Now Mr. Meeker, I invite your attention to the 
he Joint Appendix -- 


come which is -- Your Honor, it appears on Page 16 of t 
and ask you if that shows how much business was done in each of those 


categories in the first nine months of 1957? 
* 


* x 


* * 


THE WITNESS: That's what it was supposed to show, yes. 


BY MR. CAREY: 
Q. And that was the statement that was shown at the time this agree- 
that’s the state- 


ment of November 22, 1957 was entered into? A. Yes, 


ment; that's right. 
Q. Now these service contracts, the first item, that deals with 


customers that had a contract with Tri-State partnership, right? To 
render service over a period of time? A. Yes. This represents the 
customers with whom we had a yearly maintenance agreement. 

Q. And they were the contracts referred to in the 
November 22, 1957, weren't they? A. What was that question? 


agreement of 
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Q. I say, and those were the contracts referred to in the agreement 
of November 22, 1957? A. There was a specific reference to contract 


customers, yes; yes. 


* ak * * * 


48 Q. My question now relates to the air conditioning contracts com- 
pleted, that second item. Now, what were they, Mr. Meeker? A. Refers 


to sales and installation of new equipment. 

Q. In other words, that is new equipment? A. That's correct. 

Q. That's a one-time contract; is that right? A. Yes, that's 
correct. No, not necessarily a one-time contract. 

Q. But it could be followed up by maintenance; is that right ? 

A. That's right. 

Q. But when a contract of that kind was entered into, it was usually 
completed and finished in one transaction? A. That's correct. 

49 Q. If that customer then took out a maintenance service contract, 
what he paid on that would be put in the first category, wouldn't it ? 
A. Yes. 

Q. And the third category is non-contract work completed; is that 
right? A. That's right. 

Q. And that'is the way your books have been set up, on that basis; 
is that correct? A. Yes. 

Q. Why is it you bring in four lists of customers here rather than 
three lists? A. Why do we bring them in? 

Q. Yes. A. The fourth list, as we have marked it, was non-recurring 
business. In other words, it is a category where we didn’t get much repeat 
business from people and didn't keep them in an active file. 

The only reason for the fourth list is we happened to have our files 
set up that way. The active files comprised contract and non-contract, 
and what you might call inactive, and non-reoccurring is in a separate file. 

THE COURT: Now Iam not quite clear, perhaps because I am not 
familiar with this business. The third item is non-contract work completed, 

50 and the second item is air condition contracts completed. What is the 
distinction between the work completed on contracts and non-contract work? 
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Isn't there a contract for every job you do? 

THE WITNESS: No, sir; no. The last category, the last item where 
it says non-contract work completed, refers to service work that was per~- 
formed. 

THE COURT: Oh, that's service work. 

THE WITNESS: That's right. 

THE COURT: I see. In other words, that service is not pursuant to 
contract. 

THE WITNESS: That's right. 

THE COURT: But where you are called in on a particular occasion, 
that is a contract ? 

THE WITNESS: That is correct. 

BY MR. CAREY: 

Q. And it is the third item of business that you are complaining 
interference in by Mr, Stuart? A. No, the second and third. 

Q. Second and third? A. Yes. 

Q. Now, do I understand you complaining of interference with air 
condition contracts? A. I spoke just a few minutes ago about Warner. 
You asked me about that. I say that was interference in an estimate 

for the sale of new air conditioning equipment. 

Q. Now Mr. Meeker, I invite your attention to e 20 of that Joint 
Appendix, wherein there is set forth an affidavit of Mr. George F. Warner. 
A. I have seen that. 

Q. Do you agree with it? A. No. 

Q. You don't? A. No. 

Q. Have you subpoenaed Mr. Warner here? A. No. 

THE COURT: Just a moment. Iam going to exclude that question. 
A witness or party doesn't do any subpoenaing. That is for counsel. 

BY MR. CAREY: 

Q. Now did you at any time ever do any work with Mr. George F. 

Warner prior to November 22, 1957? A. No; no. 


Q. You never did any work? A. No, sir. 


Q. And he certainly was not on the contract customer list? A. No. 
He was not. 
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Q. But yet you are claiming that Mr. Stuart inteferred. A. He 
interferred with a bid that he had submitted while with Tri-State Engineer- 
ing Company to Mr. Warner, or he tried to interfere. 

Q. Well now, did he or did he try to or what? A. He didn't get the 
business. Of course, this statement says it went to another low bidder. 
But I don't know -- I mean -- 

Q. Isn't it a fact, Mr. Meeker, that Mr. Warner asked you to re- 
submit a bid? <A. No, sir; that is not a fact. 

Q. Now, can you tell the Court and give the names of any air condi- 
tioning contracts that were in existence in November 22, 1957, that Mr. 


Stuart interferred'with? A. You are speaking of service contracts? 
* * * * * 


em. Sel 


Q. The second category. A. No, I don't know of any, outside of 
the interference with Warner. There was no existing contract. 

Q. So then there are no air condition contracts, the second category 
as listed on your financial statement, that Mr. Stuart interferred with; is 
that correct? A.i Not contracts that were in existence; no. 

53 And my previous question, Mr. Meeker, was that the only item that 
you were claiming interference with, was the third category, non-contract 
work completed; isn't that correct? A. My answer is still the same as it 
was before. I consider that an attempt at interference in the sale of air 
condition equipment, which is the second category, and certainly the last 
category is where/the major interference occurred, if that is what you 
want me to say. That is where the major interference occurred. 

Q. But the only item then of interference of air conditioning 
installation contracts was this incident involving George F. Warner? 

A. That is correct; to my knowledge. 

Q. And you had no existing contract with him on November 22, 
1957? A. No. 

Q. Now, Mr. Meeker, isn't it a fact that between the entry of the 
agreement on November 22, 1957, and the date of the injunction, May 14, 
1958, you added a number of names to your service contract list? A. I 
assume that's correct. I really don't know. I don't know how many new 
accounts we obtained. 


* * * * 
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Q. Can you tell us, Mr. Meeker, when you entered into the contract 
service with the Ben Franklin Stores? A. No possible way. I can't pos- 
sibly give the dates without referring to my records. 

Q. Do you have your records here? A. No, I don't 

THE COURT: The Court would like to inquire of counsel, just what 
are you trying to show? 

MR. CAREY: I want to show, if Your Honor please,| in connection 
with the injunction that -- 

THE COURT: We are not trying the preliminary injunction, you know. 

MR. CAREY: No, Your Honor, but as part of our counter-claim we 
are asking for damages for the issuance of this injunction. 

THE COURT: Oh. Iam going to say this: Iam going to try the 
counter-claim separately. I suggest you withhold your evidence on the 
counter-claim. Moreover, you can't prove your case on ¢ross examination 
of the plaintiff's witnesses. So this line of inquiry is outside the scope of 

the direct examination. 

MR. CAREY: I recognize that, Your Honor. Then, of course, it will 
be necessary for me to call the witness, Mr. Meeker, back. 

THE COURT: Oh, you have a right to do that, and call him as your 
own witness if you wish. 

MR. CAREY: Your Honor, what I wanted to show was, the list filed 
as exhibits herein contained customers who were not in fact customers 
of Tri-State as of November 22, 1957. 

THE COURT: How is that relevant? 

MR. CAREY: I think it goes to the authenticity of the list, Your Honor. 

THE COURT: Oh, yes; you mean so far as the previous case is con- 
cerned. 

MR. CAREY: And insofar as their claim here for damages. 

THE COURT: Oh, yes, you have a right to cross examine the witness 
concerning the contents of the lists, of course. But that is a matter separate 
and apart from the line of inquiry you were just pursuing, 

MR. CAREY: I wanted to ask as to certain specific) accounts. 

THE COURT: Proceed. When I rule out a question, I only rule 


out that one question. 
* 


* * * * 
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57 THE COURT: Let me see if I understand counsel correctly. You 
are claiming some names on the list of customers do not belong -- 
MR. CAREY: That's correct. 
THE COURT: And they were not in fact customers of the plaintiff; 
is that correct? 
MR. CAREY: As of November 22, 1957. 
THE COURT: Yes. Very well. Now, it seems to me that it is 
irrelevant to go through the entire list for that purpose. I think the only 
matter that would be relevant is whether the particular customers with 


whom interference is claimed by the plaintiff, were in fact customers and 


not whether all the customers on the list were in fact customers. 

MR. CAREY: Very well, Your Honor. 

THE COURT: You certainly have a right to show that if the plaintiff 
claims that the defendant interferred with customer A, and A was nota 
customer. But it would be entirely irrelevant to go through the entire 
list and to show that some names were included in the list that were not 
in fact customers unless interference with those alleged customers is 
claimed. 

BY MR. CAREY: 

Q. Now Mr. Meeker, would you state for the record again what 
customers you are claiming interference with? 

THE COURT: We have been over that. He claims that the defendant 
solicited non-contract customers with the exception of the Warner project. 

BY MR. CAREY: 

Q. And you are saying that the names of those customers, those 
non-contract customers, appear on the non-contract customer list; is that 
correct? A. Yes, they do. 

THE COURT: Well now, Mr. Ingoldsby, does that refer to the list 
that has been introduced in evidence as Plaintiff's Exhibit 9? 

MR. INGOLDSBY: May I see ita moment? I can tell Your Honor. 

THE COURT: Yes. In other words, I would like to have it clarified 
as to precisely what the plaintiff's claim is. I think that will help both 

59 parties as well as the Court. 


39 
MR. INGOLDSBY: While Iam answering that question, Your Honor, 
let me make our theory possibly a little bit clearer. When the plaintiff 
claims, Your Honor, interference with customers, and specifically answer- 
ing your question, yes, we are referring to plaintiff's exhibit No. 9, which 
is a list of customers under the heading of non-contract customer list. 
THE COURT: That is what I wanted to know. 
MR. INGOLDSBY: And to make our theory a little |bit clearer, we 
claim that the mere solicitation of their business constitutes competition 
or interference with the contract. 
THE COURT: Well, I understood that. 
MR. INGOLDSBY: We don't contend in every instance we can associ- 
ate damage with the particular customer solicited, only as is customary 
in these cases, you can only prove certain ones where you lost business. 
THE COURT: I understand that. At this point I wanted to make 
sure which of the lists is referred to in the answer of the witness, that 
his claim is that the defendant solicited non-contract customers. That 
is -- 
MR. INGOLDSBY: List No. 9. I might also say, Your Honor, if it 
would be of assistance to the Court, we would be happy to save time and 
enter into a stipulation with respect to which customers on list No. 9 
were in fact serviced prior to November 22, 1957, and se stipulate as 


to whether or not maybe some names do appear on this list, that is, 


60 customers who were acquired by Tri-State subsequent to November 
22. 


THE COURT: I think that might be very useful. I/venture this 
suggestion, perhaps during the Noon recess you can work out a stipulation 
of that sort. 

MR. INGOLDSBY: We can work it out. 

MR. CAREY: Very well, Your Honor. 

THE COURT: You may proceed, Mr. Carey. May I say this: 
Doesn't this question come down to this: Apparently, judging from things 
you have said, Mr. Carey, it is not denied that the defendant solicited non- 


contract customers. 
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MR. CAREY: That's correct, Your Honor. 

THE COURT: But you claim that he had a right to. 

MR. CAREY: That's correct. 

THE COURT: So doesn't this case -- you know, every case reduces 
itself to one point always -- doesn't this case reduce itself to the question 
as to whether the defendant, in the light of the agreement, did or did not 
have a right to compete with the plaintiff by soliciting the plaintiff's non- 
contract customers? 

MR. CAREY: That's correct, sir. 

* * * 
BY MR. CAREY: 

Q. Let me ask you this question, Mr. Meeker: All of these lists 
are the lists of Tri-State Engineering and Service Company, aren't they? 
A. Yes. 

Q. Did you ever ask Mr. Stuart to remain in the employ of Tri- 
State? A. No. You mean after the agreement that he signed, to remain 
an employee, did I ever call him? No. 

Q. And you never asked him to come back to work or anything like 
that? A. It was impossible to do so under the circumstances. 

THE COURT: I would like to ask you this, Mr. Meeker: The letter 
of November 22, 1957 states that I, Edward M. Stuart, agree to remain in 
the employ of the Tri-State Engineering Company on a part-time basis 
with the salary of $800 per month. What duties did he perform on that 
part-time basis? 

THE WITNESS: He never had occasion to perform any, Your Honor, 
for this reason: The air conditioning business is a very seasonable busi- 
ness and this agreement was reached late in November of 1957. After 
that, Mr. Stuart went away for several weeks and of course the Christmas 
holidays came in, and then immediately after the first of the year things 
started coming to/my attention of Mr. Stuart's attempts to interfere in 


62 my business and before I could have the occasion to use him, he 
had already damaged himself in my -- as far as any regard was concerned, 
to the point where I couldn't call him. 


THE COURT: I see. 
* * 
BY MR. CAREY: 

Q. Mr. Meeker, Mr. Stuart did resign as an officer or as a director 
of Tri-State corporation when you requested him, didn't he? <A. Mr. 
Ingoldsby has the letter; yes. 

* * * * * 

Q. Now Mr. Meeker, I show you the 1957 partnership return of Tri- 
State Engineering and Service Company, and ask you if the following words 
do not appear on it: "Partnership dissolved 12/31/57, business incorporated 
1/1/58 by above partners." 

* * 

THE COURT: For what? 

MR. CAREY: Of the partnership that existed. 

THE COURT: You said partnership return. Returnof what? 

MR. CAREY: United States partnership return of income. 

THE COURT: Isee. Federal income taxes? 

MR. CAREY: That's right, Your Honor. Form 1065. 

THE COURT: What is the date of that? 

MR. CAREY: This is for the year 1957, Your Honor. 

THE COURT: Thank you. 

BY MR. CAREY: 

Q. Do not the following words appear on it: "Partnership dissolved 
12/31/57, business incorporated 1/1/58 by above parties? A. I don't 
know. Is that the form -- 

THE COURT: Well now, Mr. Carey, Iam just wondering whether 
what you are trying to do is to try to show that the wrong party is plaintiff 
here; is that your point ? 

MR, CAREY: My point is, Your Honor, that the business sought to 


be protected is a corporation and not that of an individual. 
THE COURT: In other words that the real party of|interest here is 


the corporation instead of the individual? 
MR. CAREY: That's correct, Your Honor, and when Mr. Meeker 
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puts what we call an improper interpretation of the words "personal 
business," it is improper because the business is that of the corporation. 

THE COURT: I understand. Well, you are not raising any point as 
to whether the present plaintiff is the proper plaintiff? 

MR. CAREY: Yes, Your Honor, we are, because the present plaintiff 
is the individual. 

THE COURT: You are raising that point too? 

MR. CAREY: Yes, Your Honor. 

THE COURT: Well, of course, I wonder if that would mean anything 
because plaintiff could then bring in an additional party plaintiff by an 
amendment. So even if you were right, that the proper party in interest 
is a corporation and not the individual plaintiff, that wouldn't advance your 
cause very much would it, because all Mr. Ingoldsby would have to do would 
be bring in the corporation as an additional plaintiff. 

MR, CAREY: That is true, Your Honor, except insofar as getting 
the injunction concerned when Mr. Meeker proceeded in his individual 
name and he maintained it was his personal business and he sought to be 
protected. 

THE COURT: Yes, but that is another point. 

MR. CAREY: Yes, Your Honor. 

* *x * 
BY MR. CAREY: 
Q. Are you saying those words did not appear on the 1957 -- 


A. They appear on that. That's the first time I recall seeing them. I 


don't see anything wrong with it, but I don't recall seeing it before. That's 
not my copy. 

Q. Do you have a copy of the letter that was sent out by Griffith 
Consumers Company to the service contract customers? 

* *” * * * 

A. This is one letter that went out, but the majority of letters that went 
out did not have Mr. Mack's name in them, they had my name in them 
only. 
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THE COURT: Very well. Any redirect examination} Mr. Ingoldsby ? 
MR. INGOLDSBY: Just a few questions, Your Honor. 
REDIRECT EXAMINATION 

BY MR. INGOLDSBY: 
Q. Mr. Meeker, with respect to this corporation which Mr. Carey 


has questioned you about, has any stock ever been issued? A. No, sir. 
Q. By that corporation? A. No, sir. 
Q. Have any directors meetings ever been held? A. None. 


MR. CAREY: Excuse me. We ask to strike the question in reference 
to stock, if Your Honor pleases, on the ground that the law in the State of 
Maryland is that it doesn't make any difference whether stock is issued. 

THE COURT: What if it is the law of the State of Maryland? What 
does that have to do with the admissibility of evidence? Ij/am going to 
deny the motion. You may proceed. 

BY MR. INGOLDSBY: 

Q. Have any directors meetings been held to your knowledge ? 
A. None. 

Q. Have any dividends been paid? A. None. 

Q. Who makes the decisions of the operations of the business known 
as Tri-State and operated on Delray Avenue? A. I make the decisions 
and I operate the company. 

Q. Do you confer with anybody else in connection with that operation? 
A. No, sir. 

Q. In whose name is the lease in which the business conducts its 
operation? A. Well, it is made out Tri-State Engineering Company, but 
it is signed by me personally. 

THE COURT: It is made by who? 

THE WITNESS: Tri-State Engineering Company, but endorsed or 
signed by me personally. 

THE COURT: Is it made out Tri-State Engineering Company, a 
corporation? I suppose the lease speaks for itself. 

THE WITNESS: I can't answer that correctly; I'm not sure. 
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BY MR. INGOLDSBY: 
Q. In whose name is the business listed with the telephone company ? 
A. Listed in the name of Theodore C. Meeker, and always has been 


since the inception of the business. 
Q. Are you personally engaged in any business other than this air 
conditioning business? A. No, sir; that's my personal business, my only 


business. 
THE COURT: What was your business? 
THE WITNESS: That is my only business. 
BY MR. INGOLDSBY: 

Q. In fact, you are the Tri-State Engineering eonieay personally; 
is that right? A. Very definitely. 

* * * * * 

MR. INGOLDSBY: Your Honor, I would like to read into the record 
the examination of the defendant, Mr. Stuart, which took place at the hearing 
on the motion for preliminary injunction. I view this as being in the nature 
of the same thing as a deposition. 

THE COURT: Yes. Now, just what do you want to read in the record? 

MR. INGOLDSBY: Commencing at Page 51 of the Joint Appendix. 

THE COURT: Now, how much of this do you want to read into the 
record? 

MR. INGOLDSBY: The whole thing, Your Honor. 

THE COURT: Iam not going to actually let you read it, but how 
much do you want considered read? 

MR. INGOLDSBY: I would like to have considered read from the 
middie of Page 51, the commencement of the direct examination, to the 
middle of Page 56, which concludes the examination. 

THE COURT: Very well. Now, if you will suspend a moment while 
I read this to myself, that will make things go a little faster. 


You won't have to read it out loud, but it is made a partof the record. 
* * * * * 
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OSCAR L. THOMAS 
called as a witness, was duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. INGOLDSBY: 
Q. Will you state your full name? A. Oscar Lewi 
THE COURT: What is your last name? 
THE WITNESS: Thomas, T-H-O-M-A-S. 
BY MR. INGOLDSBY: 
. What is your address? A. 1519 Elliott Place, Northwest. 
. And what is your occupation? A. Iam an accountant. 
. Are you acquainted with Mr. Meeker? A. lam, sir. 
Q. How long have you known him? A. Since the year of 1954, I 
believe to be correct. 
Q. Are you also acquainted with Mr. Edward M. Stuart ? 
A. Iam, sir. 


Q. And how long have you known him? A. ee year, 1954. 


Q. And have you kept the accounts of the books records for a 
business known as Tri-State Engineering Company? A. | I have. 

Q. And when did you first commence keeping these books and records? 
A. I believe in the year of 1956, inthe early part. From the inception of 
business, the partnership. 

Q. I show you Plaintiff's Exhibits for identification numbered 10, 11 
and 12. Iam going to ask you to look at each of these exhibits and explain, 

71 if you can, what they are. 
* * * * we 

Q. Why don't you speak directly to the Court? AJ Exhibit No. 10, 
sir, is a profit and loss statement for the year ending December 31, 1957. 

Q. Was that prepared by you? A. Yes, that's correct. Exhibit 
No. 11 is a profit and loss statement for the year ending March 31, 1959. 

Q. March 31, 1959? A. That is correct, sir. 

Q. And commencing when? A. That period began April 1st, 1958. 
It is a fiscal year beginning April 1st, 1958 and continued through March 
31, 1959. Exhibit No. 12 is a profit and loss statement reflecting the 
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activities of the business for a three-month period commencing January 
1, 1958 and ending March 31, 1958. 
* * * * * 

Q. Does that indicate to you that the books and records of this 
business were kept on a calendar year basis through December 1957, and 
thereafter the records were kept on a fiscal year basis? A. That is 
correct, sir. The books were maintained on a calendar year through 


December 31, 1957, and beginning January 1, 1958, the records were 


modified to accommodate the business and it was necessary to prepare 
a return for a three-month period to accommodate the tax returns on the 
books -- to accommodate the fiscal year ending on March 31st. In other 
words, April one through the succeeding March thirty-one. 

Q. What do you mean when you say to accommodate the books and 
records to the business or nature of the business? A. The nature of the 
business. This business is a seasonal business, and the activities of the 
business usually commences in the spring, which is April or May. So we 
set the fiscal records up to accommodate the fiscal activity of the opera- 
tion of the business. 

THE COURT: Now let's see -- these books were kept on a calendar 
year basis to and including December 31, 1957? 

THE WITNESS: That is correct, sir. 

THE COURT: Now when did they change over to the fiscal year basis? 

THE WITNESS: In other words, they were maintained on a calendar 
year basis through December 31, 1957, and then at that time we decided to 
alter and change it to a fiscal year basis commencing April one of the 
succeeding year. 

THE COURT: That is what I want to know. 

THE WITNESS: That is correct, sir. 

THE COURT: In other words, your fiscal year runs from April first 
to March thirty-first ? 

THE WITNESS: That's correct, sir. 

THE COURT: And then you ran a separate balance sheet for the 
intervening three months? 
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THE WITNESS: That's right. 
* * * * * 

75 Q. Now this profit and loss statement for the year ending 1957 
indicates that a gross business of about $185,000 was completed during 
that year; is that correct? A. That is correct, sir; yes, sir. 

* * * * * 
Q. Mr. Thomas, from your knowledge of the financial accounts 
of the books and records of the business known as Tri-State Engineering 
Company, are you able to state what the net worth of that partnership was 
on November 22, 1957? A. Mr. Ingoldsby, I would like to see a balance 
sheet, at that period of time. 
* * * * * 
78 Q. I show you Plaintiff's Exhibit 13 for identification, can you tell 
the Court what that document is? A. Yes, sir. 
Q. First of all, was it prepared by you? A. This document was 
prepared by myself; yes, sir. 
Q. And where did you get the information or the figures upon which 
you prepared that document? A. I got them from the office of Tri-State 
Engineering Company; from the books and the records. 
Q. Did you get them from the books and records exclusively, or 
did any individuals provide you with any information? A.) No, there 
were certain items on this statement that had to be supplied by others. 
* * * * * 
* * * * me 
THE WITNESS: * * * Mr. Stuart and Mr. Meeker were responsible 
for certification on this statement and these figures were not maintained 
in the records, that is to say, materials, inventory or any working process, 
even inventories would have to be supplied. 
THE COURT: Now I think you are going beyond the |confines of the 


question. The question is where did you get the information from which 


you compiled the statement. 
79 THE WITNESS: Your Honor, I got most of the information from the 
‘records of account, the books of the corporation. 
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THE COURT: Well, you have answered the question. 
BY MR. INGOLDSBY: 
Q. You are not an employee of Tri-State, are you? A. No, sir; 
Iam not. 
Q. You are an independent accountant? A. That's correct, sir. 
Q. I show you Plaintiff's Exhibit 13 for identification -- 


*x * * * * 


Q. Does this correctly reflect, according to the books and records, 
a statement as of September 30, 1957? A. This is correct according to 


the books and records. 

THE COURT: What is it? 

THE WITNESS: This is a statement of income for a nine-month 
period ending September 30, 1957, and a financial statement, or statement 
of condition, balance sheet, as of the same period. 

THE COURT: Well, a balance sheet must be of a single date, must 
it not? 

THE WITNESS: Yes, sir; September 30, 1957. 

THE COURT: Anda statement of the income for the nine months 

previous ? 

THE WITNESS: To that date, September 30; yes, sir. 

BY MR. INGOLDSBY: 

Q. Then I will change the question and ask with reference to the 
date as of September 30, 1957; and my question is: What was the net 
worth of this partnership as of September 30, 1957? A. Mr. Ingoldsby, 
this balance sheet, as of this date, reflects a net worth-- 

Q. All right, tell us what that balance sheet reflects. A. It reflects 
a net worth of $17,223.98 being the capital or net worth of the business. 

THE COURT: It sounds like a department store price, ninety-eight 
cents. 

BY MR. INGOLDSBY: 

Q. To your’ knowledge, Mr. Thomas, is that a correct statement of 
net worth or did any developments occur subsequently which changed the 
figure of that net worth? A. Yes, sir, there were -- it was found at a 
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subsequent date that there were duplications of sales entries and accounts 
receivable entries, and as a result of the duplication this statement reflects 
an excessive net worth and it reflects -- the profit and loss statement 
reflects an excessive income as a result of the duplication of invoice 
entries. 

Q. In other words, the sale of a commodity or a service rendered 
had been entered in the books on more than one occasion; is that 
correct? A. That is correct. 
Q. Now did you make corrections or adjustments to properly reflect 
the single entry rather than the two entries for the same service? A. Yes, 
sir. I made one entry which adjusted the sales account, reduced the sales 
account, and reduced the accounts receivable account after December 31, 
when it was found that these duplications had been made. |They were a 
bookkeeping error. 
Q. But did these duplications relate to a period prior to the end 
of September, 1957? A. To the best of my knowledge at this time, the 
entries had been made, some entries -- how many I am unable to tell -- 
but many of them were made prior to September 30th. 
Q. Well, all of that, of course, was reflected ultimately in the 
net worth as of September 30, 1957, wasn't it? A. That is correct. 
Q. Are you able to tell this Court, after making an appropriate 
adjustment for double entries or whatever errors took place, what the 
net worth then would correctly have been shown to be as of September, 
the end of September, 1957? A. I will attempt to do that in this manner: 
This statement indicates that the net worth as of September 30, 1957, was 
$17,000. After December 31st, when all of the duplications were 


identified, there was a net adjustment in excess of $10,000. Pro-rating 
this -- 
Q. Adjustment in what? Would that reduce the net worth? 
A. That would reduce the net worth, and of course, the net profit. 
Q. Iam talking about net worth right now. A. The net worth 
pro-rated on this basis would have been reduced from $17,000 to approx- 


imately -- 
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THE COURT: Well, now then, getting down to the ultimate figure, 
what is the adjusted and corrected net worth as of September 30, 1957? 

THE WITNESS: Well, Your Honor, in light of the adjustments 
subsequently made -- 

THE COURT: Just give me the figure. 

THE WITNESS: Excuse me, sir? 

THE COURT: Just what was the adjusted or corrected net worth 
as of September 30, 1957, on the basis of corrections or adjustments 
subsequently made? 

MR. CAREY: Your Honor, may I object to Your Honor's question, 
with all due respect ? 

THE COURT: On what ground? 

MR. CAREY: On the ground that I believe he has already testified 
he can't tell between that period -- 

THE COURT: He may answer the question. If he can't answer 

83 the question, he will say so. 

THE WITNESS: Your Honor, I can't specifically say what an adjust- 
ment would have been at this time by virtue of the fact that there may 
have been some part of the $10,000 which was adjustment -- the adjust- 
ment of $10,000 in December, what portion of it was relative to the 
figures or entries made after September 30th, I don't know, but if we use 
it on a pro-rated basis, then I would say this statement would be in error 
by a minimum of $7,000. 

THE COURT: Well, in other words, just give me a figure. What 
is the adjusted net worth? 

THE WITNESS: The adjusted net worth would be $10,223.98. 

* * * * 


x* 


84 MR. INGOLDSBY: I offer Plaintiff's Exhibit 13. I don't think 


you will have any objection, Mr. Carey, it is the same as what appears 
in Joint Appendix on Page 16. 
* * 


* * 
CROSS EXAMINATION 
BY MR. CAREY: 
Q. Mr. Thomas, you are a public accountant, are you not? A. Yes. 
Q. You are not a certified public account? A. No, Iam not 


certified, sir. 


51 
Q. To what extent were you able to verify these various items set 
forth on these statements? A. By verification. I have not verified other 
than the expense accounts, that is to say, the disbursements of checks and 
pay cash as posted by myself, and I have a record of each disbursement. 
The sales are tabulated by personnel of the company and [ totalled the 
sales and make no verification of those. 
Q. Did you verify the amounts withdrawn? <A. By/|virtue of checks; 
yes, sir. When you say verify, I record each check stub and tabulate each 
check when it returns from the bank. 
Q. Now, directing your attention to Plaintiff's Exhibit 13, which you 
have just testified to, you prepared that for the basis of negotiations be- 
tween the two partners for November 22, 1957, didn’t you? A. No, sir; 


I did not. That document, I believe, is dated September 30th. 
* a * * x 


Q. Onthat statement Mr. Thomas, there appears the item of 
$22,600 which Mr. Meeker drew out of the business up to September 30, 


1957. Did you verify that amount? A. Mr. Carey, I would like to see 
that document, if I may. If it's so indicated, that would be true, yes, sir. 
Yes, sir; that's correct. 
Q. And that shows that Mr. Stuart had drawn out of the business up 
to September 30, 1957, the sum of $9,300; is that correct? A. That is true. 
* * * * * 
Q. Was that for the year 1957? A. Through September; yes, sir. 
Q. So there was a difference of approximately $13,000 in the draws 
of the two partners for the first nine months of 1957; was there not? 
A. That is correct. 
Q. Now there was no error in that item, was there? <A. No, sir. 
Q. Mr. Thomas, I am now referring to Plaintiff's Exhibit No. 11, 
and on the bottom of that statement there is a certification by you that it 
is a true and accurate record of the corporation's fiscal records. 
A. That's correct. 
Q. As indicated in the Federal income tax return for the year 
ending March 31, 1959. A. That is correct. 
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Q. And youlfiled a corporation tax return for that year? A. That 


is right, sir. 

Q. And I now refer you, Mr. Thomas, to Plaintiff's Exhibit No. 12, 
which covers the three-month period ending March 31, 1958. Now that 
again, in your certification, refers to the corporation's fiscal records. 

87 A. That is correct. 

Q. And you filed a Federal corporation income tax return for the 
business between January 1, 1958, and March 31, 1958; is that correct, 
sir? A. That is correct. 


Prior to January 1, 1958, you always filed partnership tax 
returns; is that correct? A. That is correct. 
88 Q. And you filed a partnership tax return for the year 1957? 
A. That is correct. 

Q. And then you changed to fiscal year to correspond with the 
corporation's fiscal year, did you not? A. That is correct. 

Q. And so these two exhibits, Plaintiff's 11 and 12, were income 
of the corporation? A. That is correct. 

Q. Now, it was Tri-State Engineering Company? A. Right. 

Q. Now, on these exhibits, 11 and 12, is there any item shown 
here reflecting the $800 a month payments to Mr. Stuart? A. Let me 
examine them, sir. Yes, sir. Exhibit 11, operating expenses, I believe 
it is the fifth or sixth entry from the bottom. 

Q. And what is that item? A. E. M. Stuart's salary. 

Q. $9,600? <A. That is correct. 

Q. Well now, Mr. Thomas, this is a statement for the year March 
31, 1959. A. That is correct. 

Q. Well, can you tell me now how much money was actually paid 

to Mr. Stuart for that period? A. I don't -- many of these entries 
do not reflect actual disbursements. Many expenses as indicated on this 
statement are accrued and are not disbursed. I believe that this is one 
item where portions were not disbursed but the liability existed as far as 
general accounting principles are concerned. 
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Q. Well, Mr. Thomas, from your keeping of the books, don't 
you know as a fact that the last payment of $800 that was made through 
Mr. Meeker to Mr. Stuart, was made for the month of April, 1958; is 
that correct? A. I believe that is correct, sir. To my recollection I 
believe that is correct. 

Q. And so that this item of $9, 600 which shows payment to Mr. 
Stuart is not a correct item, is it? A. Well, I wouldn't say that it is not 
a correct item. I would say that there is a possibility of expenditure, 
and it should be reflected in the companies accounts; if it is a contingent 
liability, it should be recorded as such. 

Q. But you didn't list itas a contingent liability here, did you? 
You listed it as a salary. A. That's the name of the account, sir; 

E. M. Stuart salary. That's the name of the account. Injother words, 
this expense is accrued by virtue of the fact that it is a liability for this 
specific period. 

Q. And this item of $9, 600 actually shows twelve payments of $800 
to Mr. Stuart from the period from March 31, 1959--for the period ending 
March 31, 1959, and beginning April 1, 1958; right? A. That is correct. 

Q. When as a matter of fact only one of those payments, only $800 
was paid to Mr. Stuart during that period of time? A. Actual cash dis- 
bursement; that is correct. 

Q. And you claim this is a deduction on the tax return? A. That's 
correct. 

THE COURT: Were these books kept on an accrual] basis or a cash 
basis? 

THE WITNESS: On the accrual basis. 

THE COURT: Well, I think that straightens that out. 

BY MR. CAREY: 

Q. Did you file any Social Security tax return on Mr. Stuart? A. I 
do not think so. I'm almost certain there was no Social Security. 

Q. There was no withholding deducted? A. No withholding, that's 


right. 


Q. You didn't file any of the forms that a corporation is required 
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to file for employees relating to Mr. Stuart, did you? A. No, there 
was no forms filed for Mr. Stuart. There was a discussion as to 

the nature of Mr. Stuart's employment, whether or not his salary or 

the amounts due him would be subject to withholding and Social Security, 

and according to Internal Revenue, the Bureau of Internal Revenue's 

instructions, his salary would not be subject to Social Security and with- 

holding by virtue of the fact that the Bureau gives the employer the 

right to classify his employee, that is to state, whether or not he is on 

commission basis or on a salary which would be subject to Social Security 

or withholding. 

Q. Mr. Thomas, is it not a fact that this entire amount of $21, 200 
that Mr. Meeker agreed to pay Mr. Stuart was treated as a capital con- 
tribution in the business by Mr. Meeker? A. Treated as a capital 
contribution by Mr. Meeker? 

Q. That's correct. A. To the business? 

Q. That's right. A. No, sir. I don't see--as far as the books 
and records are concerned, it was treated as an expense. 

Q. Now Mr. Thomas, you prepared the partnership return of in- 
come for the year: 1957, didn't you? A. That is correct. 

* * * * 

Q. My question, Mr. Thomas, is it not a fact that on that Defendant's 
Exhibit No. 2, which is the partnership Federal income tax return for 
1957, is not the item of $21,200 shown as a capital contribution by Mr. 
Meeker? 


* * * 
THE WITNESS: Yes, sir; it is so indicated. 
* * * 
BY MR. CAREY: 
Q. Was it not reported by you at the request of Mr. Meeker that 


the partnership was dissolved and the business incorporated as of 
January 1, 1958? 
x * * * 


THE WITNESS: I was requested by Mr. Meeker to prepare a 
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statement. The indication here that the partnership was dissolved and a 
corporation formed January 1, 1958 was of my own, by my own choosing. 
BY MR. CAREY: 
Q. Mr. Thomas, can you tell us from your recollection what the 
original capital contribution of Mr. Meeker's was in this business? 
MR. INGOLDSBY: As of when? 
BY MR. CAREY: 
Q. When they started. A. From my recollection, jsir, I don't 
know--are you referring to cash? 
Q. That is correct, sir. A. Whether the amount was one 
thousand or two thousand dollars, I am not certain. 
Q. And is it not a fact that Mr. Meeker made a capital contribution 
of $1,000 and Mr. Stuart made a contribution of $500 in the business? 


A. I believe that those are correct figures. 
Q. And can you tellus, Mr. Thomas, during the time the partner- 
ship was in business, from March or April 1956, to November 22, 1957, 


how much profit that business made? 
THE COURT: Well, don't we have the profit and losis statement? 
Don't those figures speak for themselves? 
MR. CAREY: We don't have it for the first year, Your Honor. 
THE COURT: Which year? 
MR. CAREY: The year of 1956. 
THE COURT: Oh, Isee. Very well; you may answer. 
THE WITNESS: The document here which represents a 1957 in- 
come, indicates net profit of $26, 362. 
THE COURT: What was your answer? 
THE WITNESS: I don't know what the figure was for the first year. 
THE COURT: Very well. Then that is your answer. 
BY MR. CAREY: 
Q. Was it substantially the same? 
MR. INGOLDSBY: As what? 
BY MR. CAREY: 
Q. As that profit there, in the twenty-thousand or 
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don’t think so, because the first year they operated only from April, 
we'll say from April, through the end of the year. 

Q. Now, can you tell us, Mr. Thomas, in what category the busi- 
ness fell off in 1958? Do you understand what I mean by category? 

A. Yes, you are referring to the three different types of income. 

Q. Yes. Tell us how you kept those three different-- A. Well, 

I believe the income was divided in three groups reflecting each type of 
business, the air conditioning contract installation, which is of a con- 
tractual nature, the second group-- 

* * * * 

THE WITNESS: The category the business fell off after 1957, I 
believe it was the air condition contract business, that is, the installation 
of new equipment. 

THE COURT: What was your answer? 

THE WITNESS: It fell off in air conditioning contract installation. 

BY MR. CAREY: 
Q. It didn't fall off in service contract business, did it? A. No, 


Q. And isn!t it a fact that the reason for it falling off in that air 
conditioning installation business was because Mr. Stuart was the one 


who went out and worked on that type or business and sold that new 


equipment? 
* * * * 

THE WITNESS: I believe that Mr. Stuart's activities was directed 
towards air conditioning contract installations and I believe that was 
one of the responsibilities that he had with the company. 

* * * * 
BY MR. CAREY: 

Q. Did anyone take the place of Mr. Stuart after he left? A. Not 
to my knowledge. 

Q. Now this item of $21,200, Mr. Thomas, that I referred to, 
that is the same amount that Mr. Meeker agreed to pay Mr. Stuart for 
his interest in the business, wasn't it? A. That I do not know, sir. 


* * 


THEODORE C. MEEKER 
was recalled as a witness, and testified further as follows: 
DIRECT EXAMINATION 

BY MR. INGOLDSBY: 

Q@. Mr. Meeker, you have previously testified that you had 
eighteen years experience in the air conditioning business. Based upon 
that eighteen years experience, are you able to tell us what is con- 
sidered to be a normal profit on general service work, service or re- 
pair work? A. Yes, sir. I would say that normal profit would be 
approximately thirty per cent after overhead. 

THE COURT: Normal profit on what? 

THE WITNESS: On repair and service, maintenance business. 

THE COURT: You mean after deducting overhead? 

THE WITNESS: Yes, sir; after deducting profit. 

THE COURT: Thirty per cent? 

THE WITNESS: Thirty. 

BY MR. INGOLDSBY: 

Q. And from that same experience are you able to| state what 
would be considered a normal profit on contract work or installation 
of equipment type of work? A. Well, I would say approximately ten 
per cent after overhead. 

Q. What was the nature of the work done by your organization 
in 1957 for Page Communications? A. It was a sale--there was a 
large sale of equipment to Page Communications. There was a service 
contract existing at one time on equipment that was installed in their 
offices, and then there was a direct sale or a lease arrangement between 


Page Communication and ourselves for the lease and an ultimate sale of 


a number of room air conditioning units. 


* * * OK 
Q. I believe you previously testified during 1957 you did approxi- 
mately a gross business of $20, 000 with Page Communications‘ A. That's 
correct. 
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Q. Now in view of the different profit ratio applicable to the 
different types of service or work done, are you able to--would you, 

if you can, break down what that $20,000 is composed of? A. It 
was primarily the sale of equipment, Mr. Ingoldsby. The nature of the 
service work we performed for them was relatively minor. Conse- 
quently, I would say that--oh, $19,000 to $19, 500 of it was the sale of 
equipment. 

Q. All right. Then we won't bother going into the rest. Now, 
what was the nature of the service done or work performed for the P. J. 


Nee Furniture Company in 1957? A. That was entirely service and 


maintenance of equipment; no sale of equipment took place. 

Q. And what was the nature of the service performed or work 
done for the International Business Machines Corporation? A. That 
was entirely service also; there was no sale of equipment that I can 
recall. 

* * * * 

Q. What was the gross amount of work paid for by the P. J. Nee 
Company during the year 1957? A. I said before that it was in excess, 

I'm sure, of $5,000. 

THE COURT: The I.B.M. business then was $5, 000? 

THE WITNESS: That was P. J. Nee. 

THE COURT: I thought you were talking about I. B. M. 

BY MR. INGOLDSBY: 

Q. P. J. Nee you say was in excess of $5,000? A. Yes. 

Q. And what was the gross amount of business done by you people 
with the I. B. M. corporation? A. I'm sure that was in excess of $5, 000 
also. I don't have the exact figures. 

THE COURT: Was that mostly installation or service? 

THE WITNESS: Mainly service; all service. 

THE COURT: About $5,000? 

THE WITNESS: Yes, sir. 

BY MR. INGOLDSBY: 
Q. May I refresh your recollection by asking you to read page 
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number three of the pre-trial stipulation in this case, the pre-trial 


statement? 
* m * * 


Q. Never mind what it says, but if it refreshes your recollection, 


will you tell the Court now what the facts are as to the gross amount of 


business done with I. B. M. in 1957? A. The fact is instead of the esti- 


mated figure I gave you, the business done with I. B.M. was $11, 702. 
* * * * 


MR. INGOLDSBY: Nothing further, Your Honor, and that consti- 
tutes the plaintiff's case. * * * * 

* * * * 

MR. INGOLDSBY: * * ** I think in view of the fact that lam 
asking at the conclusion of the case for a declaratory relief that the note 
is to be cancelled, I think I ought offer it in evidence. 

THE COURT: I should think you would. 

MR. INGOLDSBY: I might say my theory is that the note in con- 
nection with the contract, that this is one contract in its entirety, to 
pay $2,000 and a $19 , 000 note. 

THE COURT: I understand all that, but the contract of November 22, 
merely says $800 a month; it doesn't say for how long. But the note 
clarifies that. 

* * * * 

MR. INGOLDSBY: * * * * At this time I offer in evidence the 
note executed by Mr. Meeker in favor of Edward M. Stuart, dated 
November 22, 1957. 


* * 


THE COURT: Let it be admitted. 
* * * * 
THE COURT: Mr. Carey, you were about to address the Court? 
MR. CAREY: Yes, Your Honor. I wish to move to dismiss the 
case of the plaintiff on the ground that they have failed to |establish the 
allegations in their complaint in that there was improper jand unlawful 
interference by the defendant in the business of the plaintiff. Now, 
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inviting Your Honor's attention-- 
* * * * 
MR. CAREY: To the agreement, I respectfully submit that the 
giving the agreements a fair interpretation they only relate to contract 
customers of Tri-State, and that there has been no showing whatsoever 


that there has been any interference with contract customers of Tri-State. 


THE COURT: Iam going to deny the motion. 
* * * 
BERNARD L. BOTELER 
called as a witness, was duly sworn, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAREY: 

@. Would you please state your full name, sir? A. Bernard L. 
Boteler. 

THE COURT: Suppose you come closer to the microphone. What 
is your last name? 

THE WITNESS: Boteler, B-O-T-E-L-E-R. 

THE COURT: Your first name, sir? 

THE WITNESS: Bernard. 

THE COURT: Thank you. 

BY MR. CAREY: 

Q. And what is your occupation, Mr. Boteler? A. Iam in pur- 
chasing in LB. M. corporation. 

Q. And how long have you been engaged in that office? A. In the 
past ten or fifteen years. 

Q. Do you have charge of the purchasing of air conditioning ser- 
vice? A. Ihad charge of requisitioning and submitting bids for work 
to be done. 

Q. Do you know Theodore C. Meeker? A. Ihave met him once, 
I'm pretty sure, just once with Mr. Stuart. 

Q. Did you\ever do any business with Meeker personally? A. No, 
sir. 


Q. Did you ever regard yourself as a personal customer of Mr. 


Meeker's? A. No, sir. 
* * * * 
Q. During the year 1957, and specifically on November 22, 1957, 


did I. B. M. have a contract with Tri-State? A. To my knowledge, no. 
* * * * 


Q. Mr. Boteler, directing your attention to the year 1958, did 
you do any business that year with the John E. Stuart Company? A. To 


my knowledge, no. 
* * * * 
Q. Did you have occasion to speak with Mr. Stuart about doing 
business? A. Yes, Idid. I personally called him and he advised me 
that he could not, under an injunction, take on any of the old customers, 
and he said he had to wait a year before he could do/this. I con- 
tacted him; he didn't contact me. 
MR. CAREY: I think that's all, if Your Honor pleases. 
CROSS EXAMINATION 
BY MR. INGOLDSBY: 
Q. Mr. Boteler, did I understand you to say that Mr. Stuart con- 
tacted you; you did not contact him? A. No, sir. 
Q. Imean you contacted him, he did not contact you. A. Icon- 
tacted Mr. Stuart. 
* * * * 
Q. Why didn't you call him at the Tri-State Engineering Company? 
A. Why didn'tI? Because I was informed he wasn't with them any 
more by Tri-State. 
Q. Is it your testimony now that you called Tri-State to reach 
Mr. Stuart? A. Yes. 
* * * * 
Q. I show you a letter--I will fill in the exhibit number in a moment. 
I show you a letter dated--there is no date on it, signed by the John E. 
Stuart Company. This is Plaintiff's Exhibit No. 5. 
Will you read that letter and tell us whether or not/you have ever 
seen that before? A. I don't remember seeing it; I don't say that I 


didn't. 
Q. See if you recognize it inthis form. A. Like I say, I don't 


remember seeing it. I don’t remember ever seeing it. 
* * * * 

Q. Isee. You started dealing with Mr. Stuart when he was with 

Tri-State? |A. Well, with Griffith. Griffith had sold out. Mr. 
Meeker and Stuart had formed their company and Griffith referred me to 
Tri-State. 

Q. Isee. So having been a customer of Griffith Consumers you 
ended up with Tri-State; is that right? A. That's right. 

Q. Now in 1958 did you purchase any new air conditioning equip- 
ment? <A. To my knowledge, no. 

Q. Did you in1959? A. To my knowledge, no. 

Q. Did the equipment which you had require any service during 
1958 or 1959? A. Well, in '59 they remodeled the whole building, so 
I know we didn't have service then. :. In '58 I don't think we purchased 
any new equipment. 

Q. I'm not asking about new equipment; you answered that. I 
am asking about service on equipment which you had during the years 
1958 and 1959. A. To who; to Tri-State? 

Q. Idon't care where it was. Did you pay a single bill during-- 
A. Iassume we did. 

Q. Let me finish the question. Did you pay a single bill during the 

years 1958 or 1959 for the servicing or repairing of air condition- 
ing equipment? <A. Yes, we did. 

Q. Towhom? A. Probably John E. Stuart. | 

Q@. How much? A. I wouldn't know; I wouldn't even attempt to 
guess. 

MR. INGOLDSBY: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. CAREY: 


* * * * 


Q. Who did you give your business to when you couldn't give it to 
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Mr. Stuart? A. I think we were still stuck with Tri-State, I'm not 
sure. Like I say, this has been two or three years ago, and I have 
no records to refer to; I don't know. 
THE COURT: What was your answer? 
THE WITNESS: I don't remember. I think it must have been with 
Tri-State. 
THE COURT: You think what? 
THE WITNESS: It was with Tri-State who we had been dealing 
with. I don't think anyone else came in. 
* * * 
RECROSS EXAMINATION 
BY MR. INGOLDSBY: 


* * * * 


Q. It's my understanding that your answer was when I questioned 


you a2 moment ago, my understanding that you testified that during 1958 


and 1959 you did have some air conditioning service business, that to the 
best of your recollection you gave that business to John Stuart; is that 
correct or not? A. No, it isn't correct. 
* * * * 
Q. Who did do your air conditioning business in the years 1958 
and 1959? A. Like Itold you, I'm assuming Tri-State continued to do 
the work in '58 and '59. Like I said, we remodeled the building at 
Connecticut Avenue and I know 1220-19th Street, United had a maintenance 
contract there. 
THE COURT: To whom did you give the business in 1958? 
THE WITNESS: Your Honor, I don't think I can answer that. 
THE COURT: Was it Stuart? 
THE WITNESS: If we had any work there, I assume it was. 
But '58, I'm sure it wasn't. 
* * * 
BERT SWEET 
called as a witness, was duly sworn, and testified as follows: 
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DIRECT EXAMINATION 
BY MR. CAREY: ; 
Q. Would you please state your full name, sir? A. Bert Sweet. 
* * o * 
Q. And what is your occupation, Mr. Sweet? ,A. Iam purchasing 
agent for Page Communications. 
Q. And how long have you been occupying that position? A. For 
eight years. 
* * * * 

118 Q. Now, directing your attention to the year 1958, Mr. Sweet, 
did you have occasion to speak with Mr. Stuart? <A. Yes, I did. 

119 Q@. Can you tell us under what circumstances you spoke with him? 
A. Yes. In the year 1958 we were contemplating increasing our air 
conditioning at 1410 New York Avenue, and I tried to get in touch with 
Mr. Stuart and finally reached him through his office, I believe it was, 
located on K Street. And he told us that he had a restraining order on 
him, that he couldn't contact any of his old customers. 

Q. Did you do any business with him in the year 1958? A. We 
did not. 
* * 
CROSS EXAMINATION 
BY MR. INGOLDSBY: 

Mr. Sweet, when did you first become acquainted with Mr. 
A. Approximately six years ago. 
That would be 1954? A. Yes. 
What was Mr. Stuart doing at that time? What kind of work? 


A. LIbelieve he was in the air conditioning business at that time. 
* * * * 


120 Q. Did Page Communications buy any air conditioning from Griffith 
Consumers? A. No, they didn't. 
Q. Was Mr. Meeker--I mean, Mr. Stuart in 1954, when you first 
met him, was he trying to get your business for Griffith Consumers? 
A. Yes, he was. 
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Q. As you know, he left Griffith Consumers in 1956; is that cor- 
rect? <A. I believe that's correct. 
Q. Up until that time he did not succeed in getting your business, 
did he? A. No, he did not. 
Q. But in 1956, did you--and when I say you, I mean Page Com- 
munications--did you do some business with Mr. Stuart in 1956 or 1957? 
A. Ibelieve it was either late 1956 or early 1957. 
Q. Did you do business with him on more than one |occasion? 
A. Yes, I think it was two or three occasions. 
Q. During 1956 and 1957? A. Yes; correct. 
Q. What was the amount and the nature of the business that you 
did with him during those two years? A. Well, we had jone very small 
service contract--I would say around $100--and then I think we had a 
total of about twenty-two or twenty-five-- 
THE COURT: Speak louder. 
THE WITNESS: Either twenty-two or twenty-five hundred dollars 
worth of air conditioning units that we bought from him. 
BY MR. INGOLDSBY: 
Q. Ibelieve you did a total of $20, 000 gross business with him 


during the years 1956 and 1957? A. Yes. There |was one Govern- 


ment contract that he got at that time. 
* i * * * 

MR. INGOLDSBY: I take it it is correct that they did do $20, 000 
worth of business with Tri-State during the years 1956 and 1957; is that 
correct? 

THE WITNESS: That's correct. 

* * 
BY MR. INGOLDSBY: 

Q. Nowin 1958, did Page Communications do any air conditioning 
business with anyone? A. Yes, they did. 

Q. With whom, and what business did you do? A. We did some 
business with A. B.C. Air Conditioning. 

Q. How much? What's the year? A. 1958. 
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Q. How much gross business did you do with them? A. I would 
say about $8, 000. 

Q. $8,000? A. Yes. 

Q. What was the nature of that business? A. It was-- 

Q. Was it installation or repairs or what? A. Installation. 

Q. Installation? A. Yes. 

Q. Did you do any repair work with them? A. Slight amount of 
repairs, but I doubt if it would total $500. 

Q. Maybe $500 in repairs. And did you do any air conditioning 
business with any other concern during the year 1958? A. No, we did 
not. 

* * * * 

125 Q. Iasked whether or not the work done by Tri-State for Page 
Communications, | whether the work was performed in a satisfactory manner. 
A. Yes. The original installation definitely was. 

Q. And was the service work done by them also satisfactory? 

A. During 1957, yes. 

Q. Now you have testified that during 1958 Page Communications 
purchased and had installed about $8,000 worth of air conditioning and 
to the best of your recollection that they had about $500 worth of service 
work done by the A.B.C. Air Conditioning Corporation; is that correct? 
A. That is correct. 

Q. Did you have any other air conditioning work done during 1958? 

THE COURT: The reporter will please read the question. 

(Whereupon, the pending question was read by the reporter. ) 
BY MR. INGOLDSBY: 

Q. Is that all of the air conditioning work of any kind whatsoever 
that you had done during 1958? A. Yes, it is. 

Q. What about the year 1959, what was the extent of your air con- 

126 ditioning purchases, services, or whatever you might call them, 
any payments made with respect to air conditioning? A. During 1959 it 


was very small. We moved in late 1959 from-- 
THE COURT: Will you speak up? 
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THE WITNESS: We moved our facilities in 1959 from 710 - 14th 
Street, to our new location at 2001 Wisconsin Avenue, where the air 
conditioning is now supplied by the owners of the building. 

BY MR. INGOLDSBY: 

Q. So is it your testimony that you had no air conditioning expense 
during the year 1959? A. That is correct. 

Q. Now, what about the year 1960? A. 1960, yes. 

Q. What happened in 1960? 

MR. CAREY: If Your Honor pleases-- 

THE COURT: No, just a moment, don't interrupt unless you wish 
to object to a question. 

MR. CAREY: I object on the ground that the agreement expired by 
its own terms in November, 1959. 

THE COURT: Objection overruled. 

BY MR. INGOLDSBY: 
Q. The question, Mr. Sweet is, what if any air conditioning did 


Page Communications contract for, have done or pay for in 1960? A. As 
I stated, we moved our facilities from 710 - 14th Street, Northwest, 


to our new location at 2001 Wisconsin Avenue, where the air conditioning 
facilities were furnished by the building owner. 
Q. That was in 1959? A. That was in late 1959. 
Q. Now, what is the situation in 1960? A. That also goes for 
1960. | 
Q. You have not paid any air conditioning bills during the year 
1960? A. Not as such, no. 
Q. What do you mean "not as such"? A. Well, the air conditioning, 
of course, would be in our new location, a part of our rent. 
Q. Isee. During the year 1960, have you had any discussions 
with Mr. Stuart concerning doing any air conditioning work for you? 
THE COURT: This calls for a yes or no answer. 
THE WITNESS: Yes. 
BY MR. INGOLDSBY: 
Q. When? When did you first have such a discussion in 1960? 
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THE COURT: Well now, that I think is beyond the period. 

MR. INGOLDSBY: I have a point, Your Honor. I suspect there 
has been a substantial amount of either work going on or work contem- 
plated for 1960, and I wish to inquire to find out whether or not some 


plans were made during 1959. 
THE COURT: Just a moment. I don't like to have discussions 
in open Court in the hearing of witnesses. I see your point; you may 


inquire. 
BY MR. INGOLDSBY: 

Q. There is a question pending, I believe, Mr. Sweet. A. Yes. 

Q. When did you first have a discussion in 1960 with Mr. Stuart 
concerning air conditioning for Page Communications, or any discussion 
concerning air conditioning? A. Approximately three months ago. 

Q. What was the nature of the discussion? A. This was for the 
use of one of his men as a consultant. 

THE COURT: What is your answer? 

THE WITNESS: This was for the use of one of his air conditioning 
men as a consultant. 

THE COURT: It was for what? 

THE WITNESS: For the use of a consultant in air conditioning. 

* * * * 

Q. Did you have any of these similar discussions with Mr. Stuart 
in 19592 A. No, I did not. 

Q. And when I asked you whether or not Mr. Stuart did any business 
with you or you did business with him in 1959, I don't mean to restrict 
my question to Page Communications, aS such. I mean any customers of 
Page, armed services, or anything Page had anything to do with. Do 
you understand that? A. Well, this is what Page Communications is, 
itisa Government--it is a company which is originated for Government 
contracts only. ‘We do nothing but Government work. 

Q. So that your testimony stands as it was with respect to 1959, 
you had no discussions with Mr. Stuart concerning air conditioning ? 

A. Correct. 
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Q. This classified job that you are talking about, which is presently 
under consideration, was that job under consideration in 1959? A. No, 

it was not. 

Q. Did Mr. Stuart suggest to you that you send your business to 
Mr. Lear at the A. B.C. Air Conditioning Corporation? A, He did not. 

Q. How did you happen to employ the A. B.C. Air Conditioning 
Corporation? A. Mr. Lear supplied some of the air conditioners 
which were supplied by Tri-State Engineering. 

Q. When was the first time you ever employed the A. B.C. Air 
Conditioning Corporation? A. We did not employ them directly. They 


were employed by Tri-State Engineering to install some of the window 


units which were supplied to us in 1957. 
Q. That's in 1957. But in 1957 Page Communications did not 
employ A. B.C., did they? A. No, they did not. 
Q. But in 1958 they did, didn't they? A. Yes, they did. 
MR. INGOLDSBY: Excuse me one second, Your Honor. 
(Brief pause. ) 
BY MR. INGOLDSBY: 
Q. Have you purchased recently from Mr. Stuart jan installation 
in the approximate sum of $56, 000 or $60,000? A. $56,000 or $60, 000? 
THE COURT: What was your answer? 
THE WITNESS: During the year 1960, no. 
BY MR. INGOLDSBY: 
Q. Any time. 
THE COURT: Read the question, Mr. Reporter. 
(Whereupon, the pending question was read by the reporter 
as follows: 
"Q. Have you purchased recently from Mr.) Stuart an 
installation in the approximate sum of $56, 000 or $60, 000?" 
THE COURT: What is your answer? 
THE WITNESS: I believe we did, during 1959. 
THE COURT: What is your answer? 
THE WITNESS: During 1959 we did, yes. Iam wrong. 
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BY MR. INGOLDSBY: 

Q. Well, tell us what you did purchase in 1959. A. This was-- 

THE COURT: He answered yes, Mr. Ingoldsby? 

MR. INGOLDSBY: Yes to this one, Your Honor. His previous 
testimony was they done no business in 1959. 

THE COURT: He has changed it. 

MR. INGOLDSBY: Now I want to find out if there was any more. 

THE COURT: Very well. 

BY MR. INGOLDSBY: 

Q. What was this $60,000 item? A. To give you an exact figure 

without papers here, it becomes rather difficult. 

Q. I don't care about exact figures, Mr. Sweet. Give me a range 
of $10,000 or $20,000. A. Allright. Yes, it was for air conditioning 
on a military contract. 

THE COURT: Air conditioning in what? 

THE WITNESS: Ona military contract; and it was during the year 
1959. 


BY MR. INGOLDSBY: 
Q. Mr. Sweet, I believe that you can be a little more exact than 
that, as to the amount of this contract and what the contract was for. I 


am speaking of the year 1959, and Iam speaking about a figure approxi- 
mately $56, 000 or $60, 000. 

THE COURT: What is the question? 

MR. INGOLIDSBY: The question is to please describe the nature 


of-- 

THE COURT: Repeat the question to the witness. 

MR. INGOLDSBY: Do you want me to rephrase the question, Your 
Honor? 

THE COURT: Yes. 

BY MR. INGOLDSBY: 

Q. You have testified that you did some business with Mr. Stuart 

on a military contract in 1959 and I ask you the approximate amount, 
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the approximate number of dollars involved in the business which was 
134 done with him. A. As far as I can recollect, between $50, 000 
and $60, 000. 
Q. And what was itfor? A. Air conditioning. 
Q. Service, installation, or what? A. Equipment. 
Q. Equipment purchases? A. Right. 
Q. Was there installation involved with the purchase? A. No, 
there was not. 
Q. Was there service involved? A. There was engineering 
involved. 
Q. Was that paidfor? A. That was included in the equipment 
price. 
Q. What about the service? A. No, the service was supplied 
by our company. 
Q. Now, is there any other business you did with Mr. Stuart 
during 1959 which you have not told us about? <A. No; absolutely. 
MR. INGOLDSBY: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. CAREY: 
Q. Mr. Sweet, you had previously testified that you had no air 
conditioning expense, that is, Page Communications; isn't that correct? 
135 A. That is correct. 
* * * * 
Q. In reference to this $50, 000 to $60, 000 worth of business, 
was that a bid on a military contract? A. Yes, it was. 


Q. And that was subject to competitive bidding? A. Yes, it was. 
* * * * 


137 Q. Now, you have testified, Mr. Sweet, on cross examination, 
to business that you have done with the A. B. C. Company |in 1958? 

A. That is correct. 

Q. I believe you stated that you did $8,000 worth of business? 

A. Correct. 

Q. Was there any act or anything that Mr. Stuart |did that caused 
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you to go from Tri-State to A.B.C.? A. No, absolutely not. 
* * * * 
RICHARD P. MACK 
called as a witness, was duly sworn, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAREY: 
* * * * 

Q. You know both Mr. Meeker and Mr. Stuart? A. I do. 

Q. How do you know them? A. I was associated with them at 
Griffith Consumers when I was employed by them. 

* * * * 

Q. * * * * Directing your attention to Mr. Meeker, did you have 
any discussions with Mr. Meeker? A. Concerning what? 

Q. Concerning the formation of a business. A. Yes. After we 
were notified that the Griffith Consumers Company was going out of the 
air conditioning business, Mr. Meeker approached me and asked me 
whether or not I would be interested in going into business with him and 
forming a separate company? 

THE COURT: Well now, what relevancy does all this have to the 
issues of this case? 

MR. CAREY: Your Honor, I propose to show that these accounts 
of Griffith Consumers were not turned over as the plaintiff claims-- 

THE COURT: What difference does that make so far as the issues 
of this case are concerned? 


* * 


BY MR. CAREY: 


Q. Directing your attention to the accounts, the service contract 
customers, Mr. Mack, did they belong to Mr. Meeker as such? A. They 
belonged to Griffith Consumers. 

Q. Can you tell us whether they were ever turned over to Mr. 


Meeker? A. They were turned over to Tri-State Engineering Company. 
Q. And who was Tri-State Engineering Company? A. At the time 
they were turned over to Tri-State Engineering Company, it was Mr. 


Meeker and Mr. John Stuart. 
Q. Were you the service--what was your position |with Griffith? 
A. Iwas manager of the service and installation department. 
Q. Did you have contact with the service contract customers? 
A. Yes. 
* * 
145 GEORGE F. WARNER, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAREY: 
Q. Mr. Warner, would you please state your fullname. A. George 
F. Warner. 


Q. And what is your address, please? A. Business address? 
Q. Yes. A. 101 Q Street, Northeast. 
Q. In what business are you engaged? A. Plumbing, heating, 


air conditioning. 
* * * * 
Q. Did you ever do business with Tri-State Engineering? A. No. 
Q. Directing your attention to the latter part of the year 1957, did 
you have occasion to solicit bids with respect to certain engineering 
146 work? A. Yes. 
Q. In that connection was any bid received from Tri-State En- 
gineering Company? A. Yes, they submitted a bid. 
Q. Thereafter did you have occasion to talk with |anyone from 
Tri-State? A. Yes, we discussed the job. 
Q. Who did you talk with? A. I talked with Mr. Stuart, and to 
the best of my recollection on one occasion with the other gentleman. 
Mr. Meeker? A. Yes, Meeker. 
Do you know Mr. Meeker? A. No. 
Have you ever met him? A. No. 
Did you consider yourself a personal customer of his? A. No. 
What was the occasion of your talking with Mr. Meeker? 
A. The specifications on this particular job had been revised. I called 
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to get a revised estimate on the refrigeration. 

Q. Did you to your recollection ever get a revised estimate from 
Mr. Meeker? A. No. 

Q. Did you have occasion to talk with Mr. Stuart in connection 
with this job? A. Before or after the revision? 

Q. After the revision. A. Yes, on--well, yes, I have talked 
to him. 

Q. And what was the occasion of that conversation? A. As near 
as I can recollect, I asked him, as a personal favor, to look at the job 


to see if it were done in a satisfactory manner. 


Q. What if any influence did Mr. Stuart exert over you in con- 
nection with awarding the job? A. None. 

Q. Who got that job? A. United Clay. 

Q Can you tell us why the job was given to United Clay? A. Be- 


cause their price was the lowest. 

Q. Did Mr. Stuart in any way, to your knowledge, interfere in 
your relations with Tri-State Engineering and Service Company? 
A. No. 

* * 
CROSS EXAMINATION 
BY MR. INGOLDSBY: 
* * * * 

Q. And you worked only with Mr. Stuart in connection with that, 
didn't you? A. No; I stated that I called back and on one occasion talked 
to Mr. Meeker. 

Q. Isee. A. And asked him to submit a revised bid. And to the 
best of my knowledge, I never got it. 

* * * 
EDWARD M. STUART, 
the defendant, being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. CAREY: 
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Q. Would you please state your full name, Mr. Stuart. A. Ed- 
ward M. Stuart. 

Q. Do you also use the name of John E. Stuart? A. Yes, Ido, 
sir. 

Q. Why is that? A. It is my baptismal name. 

* * * * 

Q. And what is your occupation? A. Iam in the air conditioning 
service business, and sales. 

Q. What is the name of your business? A. The John E. Stuart 

Company. 

Q. And what form of business is that? A. It is a corporation. 

Q. Where is it incorporated? A. It is incorporated in the 
District of Columbia. 

Q. When was the business formed? A. The business was 
formed in the latter part of 1957, but incorporated in April, I believe it 
was, in 1958. 

Q. Prior to this present business, you were engaged with Mr. 
Meeker in Tri-State Engineering Service Company as a partner? Is 
that correct? A. That is right, sir. 

Q. And how long did you conduct that business with Mr. Meeker? 
A. That business had started in the latter part of 1955.) Until the dis- 
solution of the partnership in 1957, November 22nd. 

* * * * 

Q. When did Mr. Meeker leave the employ of Griffith-Consumers ? 
A. To my knowledge, Mr. Meeker was employed by Griffith-Consumers 
and on their payroll up until March of the following year, which would 
be 1956. 


Q. And at that time how many months had you been working for 
Tri-State? A. I started immediately, in November, doing a lot of 
preparatory work to setting up this business, such as, well, one of the 


duties was to get the books in order, in which I consulted with an ac- 
countant. And there were various other things we had to do, to get 
printing done, and look for quarters, and so forth and so on; and also 
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go out and solicit some of this business Griffith-Consumers was leaving. 
* * * * 

Q. What if any agreement was there as to your respective interests 
in the partnership? A. At the time there was a discussion, and it 
was with Mr. Meeker and Mr. Mack and myself, as Mr. Mack ata 
later date, a much later date, finally decided not to enter into the Tri- 
State Engineering and Service Company. We discussed the salary and 
the division of the profits, plus whether we should go into a partnership, 
a corporation, or what form we should take right then and there. 

Q. Directing your attention to the partnership existing between 
you and Mr. Meeker, was there ever any agreement, oral or written, 
as to the respective interests? A. No, sir. 

* * * * 

THE COURT: No; my question is, what did you understand your 

rights to be in the business? 

THE WITNESS: I understood my rights to be an equal partner in 
the operation of this business. 

* * 
BY MR. CAREY: 

Q. Mr. Stuart, I would like to show you Defendant's Exhibit 2 
for identification and ask you if you can identify it. A. This is our 


United States partnership return of income for the year of 1957, form 
1065 United States Treasury Department. 
MR. CAREY: If Your Honor please, I would like to offer this in 


evidence. 
* * * * 
MR. CAREY: Your Honor, may I offer this in evidence? 
THE COURT: What are you offering in evidence? 
MR. CAREY: The 1956 partnership return of the Tri-State En- 
gineering Company. 
THE COURT: It may be admitted. 
* * 
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BY MR. CAREY: 
Q. Mr. Stuart, how much did Mr. Meeker draw out of the part- 
nership in 1956? A. $13,394.22. 
* * * * 
Q. And what was the amount of Mr. Meeker's draw) in the first 
nine months of 1957? A. $13, 862. 83. 
* * * * 
Q. Mr. Stuart, I now show you Plaintiff's Exhibit No. 13, which 
is the statement of condition of Tri-State Engineering and|Service Com- 
pany as of September 30, 1957, and ask you what it shows the draw of 
Mr. Meeker to be. A. $22, 600. 
Q. What if any difficulty arose between you and Mr. Meeker con- 
cerning these items? A. I complained to Meeker that I thought that 
his draws, under our verbal agreement, were excessive. 
Q. Can you tell us, to the best of your recollection, how much 
more Mr. Meeker drew out of the business than you, up to September, 
19572 A. What period, sir? 
Q@. Up to November 22, 1957. A. Somewhere in|excess of 
$15, 000. 
Q. When did you become aware that a corporation was formed? 


A. Iwas formally notified at a meeting which Mr. Meeker called, some- 


where prior to the, it was, oh, a month or two before the dissolution of 
the partnership. 
Q. What if any discussions had you had with Mr. Meeker prior to 
the formation of this corporation? A. I had no discussions with 
Mr. Meeker prior to this, other than he stated to me that he was in the 
process of forming a corporation. 
Q. Had there been any agreement as to stock or officers or di- 
rectors? A. No, sir. 


* * * 


(Articles of incorporation were 
marked and received in evidence 
as Defendant's Exhibit 4.) 
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BY MR. CAREY: 
Q. What if any effect did the formation of the corporation have on 


the relationship between you and Mr. Meeker? A. When the articles 


were presented at the meeting, I strenuously objected to them. 
Q. Directing your attention to November 22, 1957, what documents 
were prepared on that occasion? A. After some negotiation we 
decided, through negotiation, that Mr. Meeker would purchase my interest 
in Tri-State; and there were certain documents entered into. One was an 
agreement; No. 2 was an employment agreement; and a note, and a re- 
lease. 


* * 


(Agreement November 22, 1957 
was marked and received in 
evidence as Defendant's Exhibit 
No. 5.) 


* * * 
BY MR. CAREY: 

Q. On November 22 what if any objection was made by you as to 
listing your interest at 25 per cent? 

* * * * 

THE WITNESS: I objected to so designating my interest as 25 
per cent. 

BY MR. CAREY: 

Q. But you did sign the agreement with that designation? A. Yes, 
sir. 

Q. Where were these documents prepared and who prepared them? 
A. They were prepared by Mr. Ingoldsby's office, at Mr. Ingoldsby's 
office. 

* ak * * 

Q. And by "these documents," Mr. Stuart, I refer to the letter 
signed by you dated November 22, 1957, the promissory note signed by 
Mr. Meeker to pay the $19, 200, the release signed by you releasing your 
interest, and the agreement signed by Mr. Meeker to pay you in the 
event of your death. A. That is right, sir. 
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Q. To pay yourestate. A. That is right, sir. 
Q. And they were the four documents signed at that time? 
A. Yes, with a chattle mortgage securing the $19, 200 note. 


* * * * 


(The chattel mortgage was marked 
and received in|evidence as De- 
fendant's Exhibit No. 6.) 


* * * * 
BY MR. CAREY: 
Q. That is the chattel mortgage that was security for this note of 
$19,200? A. That is right, sir. 

Q. Now directing your attention, Mr. Stuart--and, Your Honor, I 

am referring now to the page 19 of the joint appendix--did there come a 
time when you were asked to resign as a director of Tri-State Engineering 
and Service Company? A. Yes, sir. 
Q. That resignation was dated September 12th. When was it signed 

by you, sir? A. Ibelieve it was some time after November 22d. 


* * * a 


(The resignation, with accom- 
panying letter, was marked and 
received in evidence as De- 
fendant's Exhibit No. 7.) 


BY MR. CAREY: 
Q. Did there come atime, Mr. Stuart, when you had occasion to 
have an inquiry made as to the status of this corporation? A. Yes, sir. 


* * * * 


(The certificate of Maryland State 
Tax Commission was marked and 
received in evidence as Defend- 
ant's Exhibit No. 8.) 


BY MR. CAREY: 
* * * * 


166 Q. Were you ever requested to work for Tri-State Engineering 


after November 22, 1957? A. Never. 
* * 


(The certificate of the District 
of Columbia Department of 
Occupations and Professions 
was marked and admitted in 
evidence as Defendant's Ex- 
hibit No. 9.) 


BY MR. CAREY: 
Q. Directing your attention to the customers, Mr. Stuart, refer- 
ence has been made to a list of customers. Can you tell us when was the 


first time that you ‘saw the list of customers that were offered in evidence 


here? A. The first time I saw the list of customers offered in evidence 

--and J assume you mean the four categorical lists-- 

Q. Yes, sir. A. --was in Mr. Keogh's office when they were 
attached to the restraining order which was issued in Judge Curran's 
court. 

Q. Did you have any such list of customers when you left Tri- 
State? A. No, sir. 

Q. Did you know the names of many customers that had dealt with 
Tri-State? A. Positively. 

Q. How did you know those names? A. I would keep various 
notes, as salesmen do on traveling around, of customers I called on. 
Some of them by memory. 

Q. Now directing your attention to the letter, Mr. Stuart, that was 
sent out by the John E. Stuart Company and which has been offered in 
evidence as Plaintiff's Exhibit No. 5--and I show it to you, sir-- 

* * * * 

Q@. Can you tell us whether or not this letter was mailed to any of 
the contract customers of Tri-State? A. No, sir, it was not mailed 
to any service contract customer or any contract customer of Tri-State. 

Q. What if any business did you do with the contract customers of 
Tri-State during the agreement period? A. No business whatsoever. 

Q. What if any business did you do with the customers on the lists 
that were attached to the restraining order during the period of the in- 
junction? A. None. 

THE COURT: He is not charged with violating the injunction. 


BY MR. CAREY: 

Q. Did you do any business with any of the non-contract customers 
of Tri-State after the injunction was lifted? A. Yes, sir. 

Q. Now directing your attention to the P. J. Nee account, which was 
testified was in excess of $5,000 in 1957, do you recall that account, sir? 
A. Yes, sir. 

Q. Are you familiar with it? A. Yes, sir. 

Q. What if any contact did you have with Mr. Nee?| A. To the 
best of my recollection, I originally solicited Mr. P. J. (Nee in reference 
to--this is while I was with Tri-State--to obtaining his service business. 
He would not enter into any maintenance contracts, but he allowed us to 
do service on more or less a call service basis, which is non-contract 

service. I believe during the period that that $5,000 amount of 
business was performed, it was by no means a normal $5,000 a year 
amount of service. That amount was accumulated by virtue of the fact 
that they had a power failure which caused some, I believe, seven or 
eight compressors to burn out. And that was the larger portion of the 
work which was performed at P. J. Nee in that year. 

Q. Just what contact did you have with Mr. Nee when you started 
your business? A. I had occasion to be in the store on a personal matter, 
and ran into Mr. Nee and told him that I had left Tri-State Engineering 


and that I was contemplating going into business for myself, and inasmuch 
as he had never had a contract with Tri-State, I would like to do business 


with him. 
Q. Did you do anything more than that? A. No, sir. 
THE COURT: When was that? 
THE WITNESS: Your Honor, it was either late December of 1957 
or early 1960. I don't recollect. 
BY MR. CAREY: 
You mean early 1958? A. Pardon me. Early 1958. 
Have you ever done any business with P. J. Nee Company? 
No, sir. 
Directing your attention to the Page Communication account, 
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what if any business did you do with Page Communication in 1958? 
A. None whatsoever. 
Q. Can you tell us approximately how much was received by you 


from any other business done by Page, and when that was? A. In 1959, 


it was somewhere about--I don't have my records with me--somewhere 
around $55, 000 or $60, 000. 

Q. Tell me, how was this business obtained, Mr. Stuart? Was 
this a private solicitation? A. Ohno. It was a bid. 

Q. Were there competitive-- A. There was a bid for equipment, 
for the purchase of equipment for various--and I will defer the name of 
the job, inasmuch as Mr. Sweet yesterday testified that it was confi- 
dential. 

Q. Were there other bidders on the job, Mr. Stuart? A. Yes, sir. 

* * bd * 

Q. Mr. Stuart, did you do any business with IBM in 1958? A. No, 
sir, not to the best of my knowledge, no, sir-- no, definitely. 

Q@. Have you done business with IBM in 1959? A. Yes, sir. 

* * * * 

Q. Could you give us approximately how many thousand dollars it 
may have been? A. I would say somewhere around six to eight thousand 
dollars. 

* * * * 

Q. Directing your attention to the Kalorama Bowling Alley account, 
how much business did they do with Tri-State in 1957, if you recall? 
A. I believe it was about $50 or $60--$52, $54. 

* * * * 

Q. How many payments have you received on this note that was 
signed, Mr. Stuart? A. Five payments. 

Q. Now when you went into business, with whom did you go into 
business, if anyone? A. Are you talking about Tri-State, or John E. 
Stuart Company? 

Q. Excuse me--John E. Stuart Company. A. The formation of 
John E. Stuart Company came about through a Mr. Ralph Lord, who at 
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that time was operating as Temp Engineering Corporation, in the same 


type of business--service and installation business. 


Q. Did he become a stockholder? A. He was a/stockholder at 
the inception of John E. Stuart Company. 
Q. Did the names of the customers on the lists given by Mr. 
Meeker also correspond to any of the customers that Temp Engineering 
had? A. Mr. Lord informed me that some of the customers on the list 

which was attached to the injunction were customers that/he, as Temp 
Engineering, had done business with. 
Q. Mr. Stuart, did Mr. Meeker or Mr. Ingoldsby lever prior to 
the signing of this agreement of November 22d, 1957 ever represent to 
you that you could not do business with non-contract customers? A. No, 
sir. 
173 MR. CAREY: * * * * If Your Honor pleases, there are a number 
of questions, if it becomes necessary, that I would like to ask Mr. 
Stuart in connection with damages on the counterclaim. 
THE COURT: Damages on what? 
MR. CAREY: Damages in connection with our counterclaim here. 
THE COURT: I suggest the testimony as to the counterclaim be 
withheld until after the plaintiff's cause of action is disposed of. 
MR. CAREY: Very well, I will. 
THE COURT: As I understand your counterclaim,| it consists of 
two items, does it not, first the balance due on the notes? 
MR. CAREY: That is right, Your Honor. 
THE COURT: And second, damages caused by the injunction? 
MR. CAREY: That is correct, Your Honor. we at I ae 
* * * * 
CROSS EXAMINATION 
BY MR. INGOLDSBY: 
Q. Mr. Stuart, I wanted to ask you first about this matter of 
business done with Page Communications. I believe you referred to that 
as bid type of business? A. That is right, sir. 


* * * 
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Q. Did you bid, did you make your bid to Page Communications, 
against plans and specifications submitted by Page? A. There were no 
plans and specifications as such. It was a list of items of equipment to 
be bid. And the form of the bid was a quotation in a sealed envelope de- 


livered to 710 14th Street. 
* * * * 


Q. And what did the invitation say? This isa telephonic invitation. 
Now what do you do from there? A. Oh. I withdraw that. The telephone 
invitation was specifying the time. I did have a list of equipment which 


was sent to me to bid on. 

Q. Who sent that to you? Mr. Sweet? A. No, sir. 

Q. Who sent it? A. It was a Mr. Michael F. Loftus of the pur- 
chasing division of Page Communications. 

Q. Well the point that I make, Mr. Stuart, is this, that on what you 
call a bid situation with this Page Communications type of business, it 
is entirely within the discretion of the purchasing officer at Page to pur- 
chase or not to purchase, isn't it? A. I have no idea how Page operates 
their business. All I can tell you is about this specific bid in which I 
was involved. I was asked, and sometimes as I have done in the past I 
will give advice to the engineering section of Page Communications, as 
far as what type of equipment they should use. And when I say "what 
type, "-- 

Q. Never mind all that, Mr. Stuart. Let me ask you a direct 
question. Did you go to the bid opening of Page Communications? 

A. It was not a public bid opening. I submitted my bid in writing to 
Page's purchasing office, and I was informed later that my bid was the 
lowest bid. 

Q. I think you have answered my question. You said it was not a 
public bid opening. Is that correct? A, I understand it was not. 

* * * * 
178 Q. My question is whether or not you felt that you were qualified 
to go into business by yourself, in late 1955. A. My opinion is yes. 

Q. All right. That is all I wanted. You have seen the letter, have 


179 


85 


you not, which Griffith-Consumers sent out to its customers? A. Yes. 
* ! * * * 
Q. Did those letters mention your name? A. No, sir. 
Q. Whose name was mentioned? A. Theodore (. Meeker and 
R. P. Mack, the service manager, and Tri-State Engineering and Ser- 
vice Company. 
* * * pe 
Q. Mr. Keogh was present, was he. A. That is correct, and 
Mr. Costello, his associate. 
Q. On November 22d, 1957, when you received this note from 
Mr. Meeker in the sum of $19,200, payable at $800 per month, you ex- 
pected to be paid $800 a month, didn't you? A. Positively. 
@. And you understood at that time, did you not, that that $800 
per month was to come from the earnings of Tri-State, didn't you? 
A. It was a personal note from Mr. Meeker to me for $800 a month, 
and I have had no idea where it would come from. 
Q. You had no idea where it was to come from? A. I assume his 
only source of income is Tri-State Engineering. So-- 


Q. So you knew it was to come from Tri-State Sees didn't 


you; and from their future earnings, didn't you? A. , Ihave no 
knowledge of that. I have no knowledge of where else Mr. Meeker could 
get the fuli sum of $21,200, the purchase price of my interest in Tri- 
State. 
Q. What did you understand the personal business of Mr. Meeker 
to be in November 1957? A. What did--repeat that, please, sir. 
Q. What did you understand the personal business of Mr. Meeker 
to be in November 1957? A. What did I understand it to be? 
Q. Yes. A. The personal business? 
Q. Yes. A. If you are asking me for an interpretation of 
personal business, I think personal business-- 
Q. Mr. Stuart, you signed a letter in which you said, I quote, that 
you will not interfere "in the conduct of your personal business." Now 
what did you mean when you signed that? A. Ihave not interfered in 
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Mr. Meeker's personal business. 
* * * * 


Q. By the words "personal business" which you used in a letter 


which you signed. A. Your Honor, I can't answer that. 
* * * * 
Q. Is that the answer? A. I can't answer it. I have no interpre- 
tation of the words. 
* * * 
REDIRECT EXAMINATION 
BY MR. CAREY: 

Q. Mr. Stuart, your name was on the bank account, wasn't it? 
A. Of Tri-State Engineering? 

Q. Yes. A. Yes, sir. 

THE COURT: What do you mean by name being on the bank ac- 
count? I don't know what that means. 

BY MR. CAREY: 

Q. The bank account was subject to withdrawal by both signatures; 
is that correct? A. That is right. 

THE COURT: Oh, that doesn't mean that his name was on the 
bank account. That is why I was wondering what you meant. 

THE WITNESS: The bank account was Tri-State Engineering and 
Service Company, and all checks would be honored only by Theodore C. 
Meeker and E. M. Stuart's signature on said checks. 

BY MR. CAREY: 

Q. And was there a substantial amount in the bank at the time on 
November 22, 1957? A. To the best of my recollection, it was some- 
where in the neighborhood of $13, 000. 

Q. Your name was also on the lease, was it not? A. That is 
right, sir. 

Q. Your name was also on a note at the bank? A. Yes, sir. 

* * * * 

Q. Had Tri-State Engineering incurred certain liabilities by notes? 

A. Yes, sir. 
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@. And what if anything did you have to do with those notes? 
A. Before National Savings and Trust Company would extend us any 
credit in the form of a note, we were informed it would have to be en- 

dorsed by Mr. Meeker and his wife and me and my wife. And that 
was the form the note took, the four signatures. 

* * * * 

Q. Were there any other personal matters of that|/kind in which 

you were involved with Mr. Meeker? A. No. 


* * * * 


Friday, October 21, 1960 


Before Judge ALEXANDER HOLTZOFF today in MEEKER v. 
STUART, Civil Action No. 1149-58 -- 


* * KK 


ORAL DECISION 


THE COURT: This is an action for an injunction and damages 


based on alleged interference with the good will of a business in which the 
defendant sold an interest to the plaintiff, and based further on an al- 
leged violation of an employer-employee relation. The|defendant counter- 
claims first, for balance due on a promissory note given by the plaintiff 
to the defendant, and second, for damages claimed to have been caused 
by a preliminary injunction heretofore issued by another Judge of this 
Court and later reversed by the Court of Appeals for this circuit. 
The plaintiff, Theodore C. Meeker, was the manager of the air 
conditioning department of a concerndoing business in this city, known 
as the Griffith-Consumers Company. He had been employed in that 
capacity for a number of years. The defendant was a minor employee 
of a country club of which the plaintiff was a member. | Through this con- 
tact the defendant secured employment from the plaintiff as a salesman 
in the departne nt headed by the plaintiff in Griffith-Consumers Company. 
This was some time in 1953. 
Some time in 1955 or 1956 Griffith-Consumers Company determined 
to discontinue their air conditioning department and to go out of the air 
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conditioning business. Griffith-Consumers suggested to the plaintiff 

that he take over the business in the air conditioning field heretofore con- 
ducted by Griffith-Consumers, and accordingly turned it over to him 
without charging any compensation, but merely in recognition of the fact 
that he had been a trusted employee for a considerable period of time. 

In fact Griffith-Consumers paid the plaintiff for carrying out the warranties 
on contracts that it had previously made with its customers. The plaintiff 
conducted his business under the trade name of Tri-State Engineering 
Company. 

In view of the discontinuance of its airconditioning department by 
Griffith-Consumers, the defendant would have been out of employment. 
The plaintiff was willing to employ him and to take him into the business 
that he was initiating. The plaintiff made the defendant a partner in the 
business and gave him a 25 per cent interest in it. Apparently there was 
no formal contract of partnership between the two men, but the agree~ 
ment forming the partnership was oral. The concern prospered, and in 
the very first year the gross amount of the business done by Tri-State 
Engineering Company was about $185,000. This business was divided 
into three types. One was the sale of air conditioning equipment. The 
second was servicing air conditioning equipment, pursuant to contracts 
made for that purpose. The third was servicing air conditioning equip- 

ment without any contract, but from time to time as the plaintiff 
was called upon to do by his customers. A large number of customers 
were acquired by the plaintiff, as appears from lists that have been 
introduced in evidence. 

Apparently the plaintiff and the defendant soon disagreed and de- 
cided to part company. On November 27, 1957 the defendant sold his 
25 per cent interest in the business to the plaintiff for the sum of 
$2,000, and as part of the arrangement the plaintiff employed the de- 


fendant on a part-time basis at a salary of $800 per month for a period 


of two years. To secure this payment the plaintiff gave the defendant a 
note for $19, 200 payable in 24 equal monthly installments of $800 each, 
commencing on December 1, 1957. In turn this note was secured by a 
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chattel mortgage. 
The defendant then started a competing business in the same field. 
He sent a letter of solicitation to persons on the list of the plaintiff's 
customers who had no contracts with the plaintiff but whom the plaintiff 
considered his customers. The testimony shows that such a letter was 
sent to all of the customers on that list with the exception of about 40 
names. It further appears that the defendant made other efforts to 
solicit the business of some of the plaintiff's customers with whom the 
plaintiff had no contracts. It was shown specifically that as a result of 
his activities the defendant was able to secure the business of Page 
Communications Company, which apparently was one of the large cus- 
tomers of the plaintiff, as well as that of International Business Machines. 
Other concerns were solicited, whose business was lost by the plaintiff; 
but there was no showing that such business was transferred to the de- 
fendant. 
This summary of the evidence and the facts brings the Court toa 
consideration of the legal rights of the parties. Primarily they are based 
on the contract contained in a letter of November 22d, 1957. The letter 
reads as follows: 
"By this letter it is agreed by the undersigned Edward 
M. Stuart, in consideration of the sum of $2,000 paid by you, 
Theo. C. Meeker, in satisfaction of the acquisition by you of my, 
Edward M. Stuart's, 25 per cent interest in the Maryland part- 
nership, Tri-State Engineering Company, that I, although engaging 
in the air conditioning business in the metropolitan area, will not 
interfere in the conduct of your personal business, nor with the 
contracts presently in existence between Tri-State| Engineering 
Company and the contract account customers of Tri-State 
Engineering Company for a period of two years from the date 
hereof. 
"In addition to the above matter, I, Edward M. Stuart, 
agree to remain in the employ of the Tri-State Engineering - 
Company on a part-time basis at a salary of $800 a month, 
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which employment and the payments due thereunder shall be 

secured by duly executed note." 

As has been stated, such a note was executed and secured by chattel 
mortgage. Four payments were made on the note, but subsequent pay- 
ments were discontinued because of the activities of the defendant that 
have been heretofore summarized. 

The above agreement was a sale by the defendant to the plaintiff of 
the defendant's 25’ per cent interest in the business of the partnership. 
Necessarily it meant the sale of a 25 per cent interest in all of the 
assets of the partnership. Assets of a business are not limited to its 
tangible property or its lease, but necessarily include good will. In 
fact, very frequently good will is the most important asset of a business, 
and this is especially true of a business that furnishes service instead of 
selling merchandise. What is good will? Good will may be defined as 
the habit of customers to return to the concern with which they have been 
previously dealing. The more ingrained the habit, the greater the number 
of such customers, the more valuable is the good will. 

If a person selling his share of the assets of a business--which 
assets necessarily include good will--seeks to solicit customers to 

190 return to him, he is trying to secure a return of the very asset 
that he has sold and is therefore violating the rights of the vendee. This 


was held in Acker, Merrall & Condit Co. versus McGras, 144 Federal 
864. It is argued in behalf of the defendant, however, that this contract 
should not be construed as a sale of the defendant's interest in the good 


will, because it limits the defendant expressly to not interfering in the 
conduct of the plaintiff's personal business, with the contracts presently 
in existence between Tri-State Engineering Company and with the contract 
account customers of Tri-State Engineering Company. It is argued that 
these expressions exclude those customers of Tri-State Engineering 
Company which did not have contracts with it. The Court does not agree, 
for a number of reasons. 

First, there is a pledge on the part of the defendant not to interfere 
in the conduct of the plaintiff's personal business. It is clear that the 
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only personal business that the plaintiff had was the air conditioning 
business, and therefore the defendant was expressly undertaking not to 
interfere with that business. Moreover, the maxim of statutory con- 


struction, expressio unius est exclusio alterius, does not necessarily 


apply to the construction of informal contracts such as this. The Court 
is inclined to the view that the clause against interference with contract 
customers was inserted more in the nature of emphasis than for the 
191 purpose of granting permission to the defendant to interfere with 
non-contract customers. 
There is, however, another and equally potent theory on the basis 
of which the conclusion is reached that the defendant violated the plaintiff's 
rights. For a period of two years, beginning December Ist, 1957, there 
was an employee and employer relationship between the plaintiff and 
defendant established by contract. The defendant was to |receive sub- 
stantial compensation in the amount of $800 a month during that period, 
for part-time services. Itisa violation of a contract of employment for 
an employee to solicit business for himself or anyone else from his 
employer's customers. 
In light of these considerations the Court reaches the conclusion 
that the plaintiff has established a cause of action against the defendant. 
It is, however, urged that the plaintiff is not the real party in 
interest, because subsequently to the execution of the contract of 
November 22, 1957 the plaintiff organized a corporation |and therefore, 
it is urged, the corporation would be the real party in interest. This 
argument, of course, is based on very much of a technicality. Actually 
there is no proof that the organization of the corporation was completed 
or that the assets and business of the plaintiff as an individual were con- 
veyed to the corporation. Consequently the contention that the plaintiff 
is not the real party in interest is overruled. 
192 We now reach the question as to what relief should be awarded. 
Although the plaintiff has established his right to an injunction, as of the 
proper time, nevertheless since the two-year period referred to in the 
agreement has expired, no permanent injunction should be issued, for 
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that reason and solely for that reason, and the plaintiff's relief must be 
limited to damages. Considering the amount of damages to be awarded, 
it must be borne in mind that the Court has the same discretion as a jury. 
It is a well established principle that while the fact of damages must be 
established definitely, the amount need not be proven mathematically. 
Otherwise in cases of this kind the plaintiff might find himself with but 

an empty victory and the defendant without any obligation to make good 


the plaintiff's loss. As was said in Hedrick versus Perry, 102 Federal 


(2d) 802, at 807, by Circuit Judge Bratton of the Tenth Circuit, "It is 
enough if the evidence adduced is sufficient to enable the court or jury 

to make a fair and reasonable approximation."' In that case, which was 
somewhat similar to the case at bar, the plaintiff was allowed to recover 
an approximate arnount of the profits that he might have realized on busi- 
ness which the defendant caused to be deflected from the plaintiff. 

In this case the evidence shows that the plaintiff as a result of the 
defendant's activities lost to the defendant the business of at least two 

of his customers, International Business Machines and Page Com- 
munications. In 1958 Page Communications Company had occasion to 
place $8, 000 worth of business for the purchase of air conditioning equip- 
ment and about $500 worth of business for servicing such equipment. In 
1959 Page Communications purchased from the defendant between $55, 000 
and $60, 000 worth of equipment. The testimony shows that the net profit 
on equipment sales realized by the plaintiff was about 10 per cent, and the 
normal profit on service and repairs about 30 per cent. Thus, the ap- 
proximate loss of profits to the plaintiff was about $6, 000 in these trans- 
actions. 

Turning to the International Business Machines, the defendant ad- 
mitted that he did between $6, 000 and $8, 000 worth of business with that 
concern in 1959. | Assuming a 10 per cent profit on this business, the 
amount of loss on this item would approximate $800. 

Accordingly the Court will award damages in the amount of $6, 800. 

Since the consideration for the note has failed, because the breach 
of the employer-employee relationship went to the very essence of the 
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contract, the Court will also adjudicate that there is no further liability 
on the note involved in this case and the note should be delivered up and 
cancelled. 
This conclusion necessarily disposes of the counterclaim, because 
the Court holds that there is no further liability on the note. 
As to damages on the injunction bond, it is well established that 
there can be no recovery of damages caused by a preliminary injunction, 
even if the injunction is set aside, unless final judgment after trial is in 
favor of the party that has been enjoined. Lawrence versus St. Louis, 
San Francisco Railway Company, 278 U.S. 228, 233; Janssen versus 
Shown, 53 Federal (2d) 608, 610; Alabama Mills versus Mitchell, 159 
Federal Supplement 637,639. This rule has also been applied by state 


courts. Rose versus Martin, 308 Kentucky 661; 215 Southwestern (2d) 
579, 580; Methodist Churches of New York versus Barker, 18 New York 
463, 465. 2 

Accordingly the counterclaim will be dismissed. 


The transcript of this oral decision will constitute the findings of 
fact and the conclusions of law. Counsel will submit an appropriate 
judgment. 

(At 12:25 p.m. the trial was concluded. ) 
* * * 


[Filed January 11, 1961] 
PLAINTIFF'S EXHIBIT No. 2 
| CHECK] 


Tri-State Engineering and Service Company No./ 2663 
15-52 


4918 Del Ray Avenue ae 
Bethesda 14, Md. $11 
Washington, D.C. December 5, 1957 


E. M. STUART 
THE SUM_ * *800DOLS 00 CTS 


Tri-State Engineering and Service Company 


145260 
/s/ Theodore C. Meeker 


FOR Salary - Dec. 1957 
National Savings and Trust Company on on 
‘ Stamp: "PAID 
Washington, D. C. [ De ae 1957] 


e of check: Endorsement by "E. M. Stuart" and National 
Trust Co. stamp dated December 10, 1957, No, 50003.] 


[ Reverse sid 
Savings and 


| CHECK] 


Tri-State Engineering and Service Company No. 


4918 Del Ray Avenue 
Bethesda 14, Md. 
Washington, D.C. January 3 


$ 800.00 
DOLLARS 


Tri-State Engineering and Service Company 


FOR Salary month of January, 1958 /s/ Theodore C. 


National Savings and Trust Company [ Stamp: 
Washington, D. C. Jan. 6 


Meeker 


"PAID" 
1958] 


[ Reverse side of check: Endorsement by "E. M. Stuart" and National 
Savings and Trust Co. stamp dated January 7, 1958, No. 50002. 
Handwritten under E.M. Stuart's signature:"Acct.' #143533". ] 


94-b 
| CHECK] 


Tri-State pane eras and Service Company No. 2765 
4918 Del Ray Avenue = 
rg ae Washington, D. C. February 3, 1958 
E. M. STUART $ 800.00 


THE SUM * * 8 0 O0DOLS 00 CENTS 


Tri-State Engineering and Service Company 


FOR_ Salary - February /s/ Theodore C. Meeker 


National Savings and Trust Company [ Stamp: "PAID" 
Washington, D. C. Feb. 6, 1958] 


[ Reverse side of check: Endorsement by "E.M. Stuart, #143533" and 
National Savings and Trust Co. stamp dated February 6, 1958 No. 
10002. ] 


| CHECK] 


Tri-State Engineering and Service Company No. 2830 


1 Ray Avenue 


ay to the re are Washington, D.C. March 3, 1958 


Order of E. M. STUART $_800.00 


THE SUM * * 8 0 0 DOLS 00. CENTS 
145260 Tri-State Engineering and Service Company 


FOR_ Salary - March, 1958 /s/ Theodore C. Meeker 


National Savings and Trust Company [Stamp: "PAID" 
Washington, D. C. March 6, 1958] 


[ Reverse side of check: Endorsement by "E.M. Stuart, #143533" and 
National Savings and Trust Co. stamp dated March 6, 1958 No. 40001.] 


= | CHECK] 


Tri-State Engineering and Service Company No. 2898 


se ecthade 14 wa Washington, D.C. April 1, 1958 


E. M. STUART $_800.00 


15-52 


THE SUM * * 8 0 0-DOLS 00. CENTS DOLLARS 
Tri-State Engineering and Service Company 


FOR_ Salary - April 
National Savings and Trust Company [Stamp: "PAID" 
| Washington, D. C. April 7, 1958 


[Filed Jan. 11, 1961] Plaintiff's Exhibit No. 3 


TRI-STATE ENGINEERING AND SERVICE COMPANY 


4918 Del Ray Avenue 
Theodore ©. Meeker Bethesda 14, Md. 


January 23, 1958 


Mr. Edward M. Stuart 
5800 Kingswood Road 
Bethesda, Maryland 


Dear John: 


I am writing you for the purpose of notifying you that I have re- 


ceived various reports from customers of Tri-State Engineering and 


Service Company to the effect that by devious means you 


have been 


soliciting their business and otherwise interferring in the conduct of 


my business. 


In addition to general information which I have received I have 


been specifically informed that you have arranged to have quotations 


submitted to George F. Warner, a plumbing contractor, on whose account 


you worked during the period of your full time employment by Tri-State 


Engineering and Service Company. 


I consider this conduct a material breach of our agreement and of 


your obligations as outlined in our written agreement of November 22, 


1957. 


I am taking this method of informing you of these breaches of 


your obligations without waiver of any legal rights which 


might have 


accrued to me, and also to notify you that if such contractual breach is 
continued in the future, I will consider them to be sufficiently material 


to justify the discontinuance of any obligations which I may have to you. 


Very truly yours, 


Theodore C. Meeker 


Tri-State Engineering and Service Company 


[Roy - Sent regiszered - Return receipt requested - Ted. ] 


Plaintiff's Exhibit No. 4 


5800 Kingswood Road 
Bethesda, Maryland 


January 27, 1958 


Mr. Theodore C. Meeker 

Tri-State Engineering and Service Co. 
4918 Del Ray Avenue 

Bethesda 14, Maryland 


Dear Ted: 

This will acknowledge receipt of your letter dated January 23, 
1958. In reply I wish to inform you that there is no basis in fact for 
the statements charging alleged violations of any agreement outlined in 
your communication. I have neither solicited nor approached anyone 
for the servicing or sales of air conditioning equipment since I would 
not be in a position to perform same. Iam neither authorized nor 
licensed at present to perform the installation or servicing of air con- 
ditioning equipment. On the contrary I have praised your services when- 
ever and wherever possible since it is to my definite advantage to see 
you succeed in this business. 

Your letter to my thinking is an attempt on your part to avoid a 
valid and legal obligation which is evidenced by a note, which I expect 
you to meet promptly by way of monthly payments which become due 
and payable on the first of each month. 

I wish to put you on notice now that any delay in the payment on 
your obligation due me will force me to refer the matter to my attor- 
neys Keogh, Carey and Costello with instructions to them to take imme- 


diate action by way of foreclosure proceedings in order to protect my 


interests at which time I will be forced to engage in the sales and 
servicing of air conditioning equipment. 
Very truly yours, 


EDWARD M. STUART 


[ Filed January 11, 1961 Plaintiff's Exhibit No. 6 


TRI-STATE ENGINEERING & SERVICE COMPANY 


CUSTOMERS - LIST B 
* * * * 


ABERNETHY, MR. W.E. - 1729 Minnesota Ave., S. E. 
ADAMS, MRS. FRANCIS P. - 2141 Eye Street, N. W. 
AMERICAN FURNITURE COMPANY - 1023 - 7th Street, N. 
AMERICAN LAUNDRIES, INC. - 2306 Georgia Avenue, N. 
AMERICAN RESEARCH & MFG. CORP - 4914 Del Ray Ave 
Md. 

AMERICAN WHOLESALERS - 5th & W Streets, N. E. 
ARCADE BARBER SHOP - 5520 Connecticut Ave., N.W. 
ATLAS CREDIT CORP. - 801 Fourth Street, N. E. 
AXILROD, MR. STEPHEN H. - 6510 Pyle Road, Bethesda, Md. 


BAKER, MR. FRANCIS B. - 6480 Sligo Hill Road, Takoma Park 12, Md. 

(For Mrs. Jones Residence, 3210 Scott Pl., N. W.) 
BARGAIN CENTER - 1500 Benning Road, N.E. 
BAR-KAY, INC., T/A KAY'S MENS SHOP - 1031 Connecticut Ave., N.W. 
BASCOM, MRS. R. O. - 4617 North Chelsea St., Bethesda, Md. 
BECK, MR. HAROLD K. - 9100 Burning Tree Road, Bradley Hills, Md. 
BELT MORTGAGE COMPANY - 310 Union Trust Bldg., 15th & H Sts.,.N.W. 
LEO M. BERNSTEIN & CO. - 2000 P St., N.W. (For 1908 lorida Ave., N.W.) 

wy Wy (For 1415 + K St., N.W.) 
ts w (For 2000 P St., N.W. 
BETHESDA SHADE & AWNING SHOP, INC. - 4922 Del Ray Ave., 
Bethesda, Md. 

BLACK, MR. PERCY G. - 1414 - 29th Street, N. W. 
BLAIR BUILDING - 3711 Rhode Island Ave., N.E., Mt. Ranier, Md. 
BLAKE, MR. THOMAS - 4664 Reservoir Rd., N.W. 
BLECHMAN, MILTON H. - 6410 Western Ave., Chevy Chase, Md. 
BLUE MIRROR GRILL - 1304 - F Street, N. W. 
BOGER, MRS. WILLIAM R. - 2500 Que Street, N. W. Apt. |742 
BRADDOCK INVESTMENT COMPANY - 2029 - M St., N. W. 
BRANDENBERG & BRANDENBERG - 719 - 15th St., N. W. 
BRETLER'S PHARMACY - 2341 Pennsylvania Ave., S.E. 
BRYAN, MRS. RAY - 4405 Byewood Lane, Bethesda, Md. 
BRYANT ST. PUMPING STATION - 4th & Bryant Sts., N. W. 
BURCHAM, DR. D. P. - 10701 Drumm Ave., Kensington, Md. 
BURK, MRS. DELLA M. -9807 Clearview Place, Silver Spring, Md. 
BURKE, CLARA - 1014 - 18th St., N. W. 


CAHILL, MRS. FRANK V. - 3080 North Quincy St., Arlington, Va. 
CALOMIRIS CONSTRUCTION CORP. - 1012 - 17th St., N./W. 
CALVARY METHODIST CHURCH - 1463 Columbia Rd., N, W. 
CAPITAL AIRLINES - Washington National Airport 
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CAPITOL COOLING CORP. - 4817 Bethesda Ave., Bethesda, Md. 
CAPITAL FILM LABORATORIES, INC. - 1905 Fairview Ave., N. E. 
CAPITOL TRANSCRIPTION SERVICE - 1120 A Connecticut Ave., N.W. 
CASLON PRESS - 1204 - 23rd St., N. W. 

CENTRAL FUEL COMPANY - 1126 Florida Ave., N. E. 

CHADDUCK, MRS. H. W. - 5400 Edgemoor Lane, Bethesda, Md. 
CHILLUM SHEET METAL - 4711 Rhode Island Ave., Hyattsville, Md. 
CHINESE VILLAGE RESTAURANT - 804 - H Street, N. E. 

M. CLADNY CONSTRUCTION CO. - 635 - F Street, N. W. 

COE, MRS. RICHARD L. - 2713 Dumbarton Ave., N. W. 

COLEY, CHARLES G. - 1003 - U Street, N. W. 

CONWAY - J.W. INC. - 2001 Hamilton St., Hyattsville, Md. 
COSTELLO, MR.R. J. - 4644 Brandywine St., N. W. 

CRESSLER, COL. J.C. - 5717 Wilson Lane, Bethesda, Md. 
CUMMISKEY, MRS. BARBARA - 1614 - 32nd St., N. W. 

CUSTOM HI FI - 1642 Connecticut Ave., N. W. 


DALY FINANCE COMPANY - 3200 Otis St., Mt. Rainier, Md. 
DECKER, MR. D. J. - 6012 Brookside Drive, Bethesda, Md. 
DENSON, MRS. WILLIAM - 5720 Wilson Lane, Bethesda, Md. 
DESCHLER, MRS. LEWIS - 101 Lucas Lane, Bethesda, Md. 
DIENER, DR. JACK - 4545 Connecticut Ave., N. W. 
DISCOUNT SALES - 1506 Benning Road, N. E. 

DOHERTY, MRS. - 5815 Ipswich Road, Bethesda, Md. 
DORAN, MR. ROBERT - 4408 Chestnut St., Bethesda, Md. 
DOUGLAS, MR. O. F. - 5141 Linnean Ave., N. W. 

DUMONT TELEVISION - RALEIGH HOTEL 


EASTERN DAIRIES CORP. - First & N. Fayette St., Alexandria, Va. 
EISENBERG, DR. SANFORD - 6512 Western Ave., Chevy Chase, Md. 
EISNER, DR. WILLIAM - 30 - B Ridge Road, Greenbelt, Md. 
ENDERS, MRS. R.W. - Bells Mill Road at Falls Road, Potomac, Md. 
EWIN ENGINEERING CORP. - 1367 Connecticut Ave., N. W. 


FATHER FOLEY - 3112 - 7th St., N. E. 

FELD, BENJAMIN - 8604 Grant St., Bethesda, Md. 

FELSER SCOTT SHOE STORE - 3139 - MSt., N. W. 

FIELD, MISS N. H. - 2808 Blaine Drive, Chevy Chase, Md. 

FIRST FEDERAL SAVINGS & LOAN - 119 N. Washington St., Alexan- 
dria, Va. 

FOSTER, BURTON - 4915 Elm St., Bethesda, Md. 

FRAZER, DR. DAVID M. - 1214 - V Street, S. E. 


GENERAL SERVICES ADMINISTRATION - Region 3, PBS, BMD, Va. 
Area Airport Group, 
Room 1040, Bldg. T-7 
Washington 25, D.C. 
GIBSON & HIX - 156 Hillwood Ave., Falls Church, Va. 
K. S. GIBSON - 4817 Cumberland Ave., Bethesda, Md. 
GILPIN ELECTRONICS, INC. - 1341 - L Street, N. W. 
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GRAVES, MRS. JAMES - 5209 Abindgon Rd., Westmoreland Hills, 
Bethesda, Md. 

GRAY, PHILLIP E., CO. - lexington Park, Maryland 

GREENWAY BARBER SHOP - 3538 East Capitol St. 

GREYHOUND BUS LINES - 1110 New York Ave, N. W. 


HAMILTON, MR. W.E. - 5604 Newington Rd., Springfield, Bethesda, Md. 
HAMMILL, MR. W. R. - 4003 N. 5th St., Buckingham, Va. Apt. 4 
HANSON, MR. H. W. - 3901 W. Woodbine, Chevy Chase, Md. 
HARDY, MR. ALEXANDER G. - 6105 Landon Lane, Bethesda, Md. 
HARRINGTON HOTEL - 12th & E Sts., N. W. 
HATCH, MR. R. S. - 8711 Brierly Court, Chevy Chase, Md. 
HAWTHORNE HOTEL - 2134 - G St., N. W. 

HAYNES SHOE REPAIR - 720 - 11th St., N. W. 

HEDGE, DR. L. B. - 6219 Mass. Ave., Wash. 16, D.C. 
HIBBS, W. B. CO. INC. 725 - 15th St., N. W. 
HOLTZMAN, DR. I. - 2019 Nichols Ave., S. E. 
HOLBROOK, GEN. WILLARD A. - 5025 Lowell St., N. W. 
HOROWITZ, H. L. - 1449 Primrose Rd., N. W. 
HOUSTON HOTEL - 910 - E Street, N. W. 

HOWARD UNIVERSITY - 2401 Sixth St., N. W. 

HUNT, DR. ROBERT C. - 111 N. Penn. Ave., Falls Church, |Va. 


JANES, COLONEL - c/o Mrs. G. C. Smith, 851 N. Kensington, 
Arlington, Va. 


KAPPE & ASSOCIATES - 4845 Rugby Ave., Bethesda, Md. 
KEARTS RESTAURANT - 722 Eleventh St., N. W. 
KEOGH, MICHAEL - 409 Woodward Bldg. 

KNOWLTON, MRS. MARJORIE - 1728 Mass. Ave., N. WwW. 


LASCARIS, MR. R. - 10041 Counselman Ave., Potomac, Md! 
LEE, RICHARD - 10126 Parkwood Terrace, Bethesda, Md. 
LEVINSON, C.M. - 1009 Sligo Creek Parkway, Silver Sprin 
LEWIS, MR. JOHN E. - 9930 Mayfield Drive, Bethesda, Md, 
LINCOLN FIVE & TEN - 119 Independence Ave., S. E. 
LOFTIN, CAPT. F. - Hotel Claridge. 820 Conn. Ave., N. W, 
LUBAR & O'KEEFE - Woodward Bldg., Wash., D. C. 
LUBAR, NATHAN - 200 Woodward Bldg. 

LUQUER, MR. LYNCH - 1712 - 22nd St., N. W. 


MC KEE PONTIAC - 1828 - L St., N. W. 
MC KENNA SURGICAL SUPPLY - 700 Glebe Road, Arlington, Va. 
MC LEOD, MRS. - 6321 - 32nd St., N. W. 


MALVAN & SCHEY - New Jersey Ave. & R St., N.W. 
MARDFELDT'S - 2018 R. I. Ave., N. E. 
MARSHALL'S RESTAURANT - 822 H St., N. E. 
MARTINDILL, MR. W. W. - 8213 Kerry Rd., Chevy Chase, |Md. 
MAYER, MRS. HELEN P. - 201 Normandy Dr., Silver Spring, Md. 
MENSH, SIDNEY Z. & Co. - 1613 Eye St., N.W. (For John Carroll Apts. 
528 23rd St.) 
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MERRILL, J. O. - 2010 Glenallan Ave., Silver Spring, Md. 
MICHAEL'S JEWELRY EXCHANGE - 1001 Penn. Ave., N. W. 
MILLER, DR. M. B. - 8000 Aberdeen Rd., Bethesda, Md. 

MINNIX, A.C. & SON - 216C St., N. W. 

MOODY, MRS. BRUCE - 4506 Drexel Rd., College Park, Md. 
MURPHY, MR. JACK - 5613 Jordan Rd., Springfield, Bethesda, Md. 
MURPHY & SNELL, 333 South Glebe Rd., Arlington Va. 

MURRAY'S SHOE STORE - 3310 - 14th St., N. W. 


NADEL BARBER SHOP (RIGGS BARBER) - 306 Riggs Rd., N. E. 

NAVAL AIR STATION - Anacostia 

NAVAL RESEARCH LABORATORY - Bldg. #49 Supply Officer, Wash. 25, 
D.C. 

NAVY YARD CIGAR STAND - 1102 - 8th St., N. W. 

NEE, MR. MAURY L. - 2310 Tracy Pl., N. W. 

NEW AMSTERDAM BARBER SHOP - 2709 - 14th St., N. W. 

NICHOLS, MRS. MARY - 10240 Baltimore Blvd., College Park, Md. 


OVERTON, MR. C. W. - 606 North Naylor, Alexandria, Va. 


PACHEO, WILLIAM C. - 6620 Elgin Lane, Bethesda, Md. 
PARKER, DU CHEZ & BAILEY, DRS. - 2015 - R St., N. W. 
PATCH, MRS. ROBT. J. - 4118 West Woodbine, Chevy Chase, Md. 
PATENT REPRODUCTIONS, - 15 Virginia Ave., S. W. 

PEN-DEL FARMS - 934 Bonifant St., Silver Spring, Md. 
PETERSON, MISS AGNES J. - 2316 - F St., N.W. Apt. 109 


PETTYJOHY, JOHN P. CO. - 212 - 8th St., Lynchburg, Va. 
POLLOCK, MRS. JOSEPH J. - 145 Ivanhoe St., S. W. 
POSTAL BROTHERS - 930 - F St., N. W. 

POWELL, MISS D. A. - 1717G St., N.W. Apt. 804 


QUINN, JOHN A. - 710 - 7th St., S. W. 


RANDOLPH PHARMACY - 3901 - 14th St., N. W. 

RHODES, MRS. C'. - Route 2, Box 692, Annandale, Va. 
RICHARDS, MR. D. M. - 5807 Sonoma Rd., Bethesda, Md. 
RICH'S BARBER SHOP - Woodward Bldg., Wash., D.C. 
RIGGS NATIONAL BANK - 1413 Park Road, N. W. 

RILEY, MRS. H. - 5724 - 27th St., N. W. 

ROBERT, DR. JAMES E. - 1209 Que St., N. W. 

ROBERTS, MR. RUSS - 1034 Quander Rd., Alexandria, Va. 
ROBERTSON, CHAS. E. - 3107 University Ave., N.W. Spring Valley 
RODENBERG, MRS. J. M. - 2500 Que St., N. W. 

ROSE CONSTRUCTION CO. - 1414 Jonquil St., N. W 
ROSINSKI, MRS. CARL - 601 - 13th St., N. W. Room 421 
ROYAL BARBER SHOP - 6918 Arlington Rd., Bethesda, Md. 
RUSSELL, MRS. CHAS. E. - 2011 Eye St., N. W. 


SAMPAN CAFE - 656 Penn. Ave., S. E. 
SANBORN COMPANY - 4920 Del Ray Ave., Bethesda, Md. 
HOLY REDEEMER COLLEGE (FATHER SATTLER) - 3112 - 7th St., N.E. 
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SAWYER, MRS. LEROY - 4911 Quebec St., N.W. (For 1746+K St., N.W.) 
SCOTT, MRS. JOSEPH - 1239 - 33rd St., N. Ww. 
SEIGAL, IDA - 3036 - 14th St., N. W. 
SHADE SHOP, THE - 2214 - M St., N.W. 
SILVER SPRING PET SHOP - 957 Thayer Ave., Silver Spring, Md. 
SIMMONS PROPERTIES - 1729 - 21st St., N.W. (For 2230 California 
St., N. W.) 
SINGER JEWELERS - 5420 Wisconsin Ave., Bethesda, Md. 
SMITH, COMMANDER G. C. - 851 No. Kensington St., Arlington, Va. 
SMITH, MRS. RUTH - 1610 - 16th St., N. W. 
SMYTH, MRS. W. H. - 10101 Hurst Ave., Bethesda, Md. 
SNOW, COL. WELTON A. - Westchester Apts. - Apt. 453-B 
SOUTHERN ASBESTOS CO., INC. - 3045 - K St., N. W. 
SOUTHERN OXYGEN CO. - 2900 Kenilworth Ave., Bladensburg, Md. 
SPENCE, MR.A.N. - 11001 Kenilworth Ave., Garrett Park, Md. 
STANDARD PONTIAC - 7125 Baltimore Ave., Hyattsville, Md. 
STERN'S STORE - 1376 Park Rd., N. W. 
STONE HEATING & VENTILATING CO. - 3245 Que St., N. W. 
SUNNYSIDE LIQUORS - 1449 U Street, N. W. 
SWIFT, MR.G. B. - 3650 - 39th St., N. W. 


TAYLOR, MRS. E.G. - 7808 Exeter St., Bethesda, Md. 
THOMAS HAIR STYLIST - 702 Glebe Rd., Arlington, Va. 
TIMMONS, B. N. - 1253 National Press Bldg. 

TRANE COMPANY - 3121 South St., N.W. Wash. 7, D.C. 


TROUSSEAU SHOP - 3403 Connecticut Ave, N.W. 


UNION MEDICAL CENTER - 651 Florida Ave., N.W. 
UNITED PRESS PHOTO - Washington Daily News, 1013 - [13th St., N.W. 
UNIVERSITY LANE DRUGS - 2510 University Lane, Hyattsville, Md. 


VILLA ROSA RESTAURANT - 810 Roeder Rd., Silver Spring, Md. 


WAINWRIGHT, J. DUTTON - Union Trust Co., 15th & H Sts., N.W. 
WALLICK, MAJOR W. S. - 6009 Brunswick St., Springfield, Virginia 
WARNER, W. FRANK CO. - 407 Butternut St., N. W. 
WARNER BROS. PICTURES DIST. CORP. - 901 New Jersey Ave., N.W. 
WEIGER, DR. R. W. - #3 Pooks Hill Road, Bethesda, Md. 
WEINER, JOHN H. - 3501 Carpenter St., S.E. 

WEISMAN, DR. S. - 4811 Middlesex Road, Bethesda, Md. 
WEISZ, MRS. J. J. - 5714 Huntington Parkway, Bethesda, /Md. 
WEITZEN, DR. E.H.- 1005 Dale Drive, Silver Spring, Md. 
WHEATON BARBER SHOP - 11439 Georgia Ave., Wheaton, Md. 
WHITE'S, BOB - 319 Penn. Ave., S.E. 

WILLIAMS, MRS. WILLIAM - 4834 Quebec St., N.W. 
WILSON, MR. E.R. - 2300 South Inge, Arlington, Va. 
WORTH'S DEPT. STORE - Montgomery Ave. & Fayette St., Rockville, Md. 


YARDSTICK, THE - 615 - 7th St., N-W. 

YOUNG & COMPANY - 1010 - 18th St., N.W. 
ZAWATSKY, MRS. ELAINE - 10105 McKenney Ave., Silver Spring, Md. 
ZOSLOW, DAVID - 4458 Tindall St., N.W. 
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[Filed January 11, 1961] Plaintiff's Exhibit No. 7 
SERVICE CONTRACT CUSTOMER LIST OF 

TRI-STATE ENGINEERING & SERVICE COMPANY 

Adorable Inc. - 909 H St. N.E. 

Albert Small Mortgage Co. Inc. - 300 Woodward Bldg. 

Anacostia National Bank - 2844 Alabama Ave. S.E. 

Anacostia National Bank - 2000 Nichols Ave. S.E. 

Anacostia National Bank - 3850 South Capitol St. 

Arlington Asphalt Co. - 1756 Arlington Ridge R. Arlington, Va. 

Bausch & Lomb Opitcal Co. - 1324 Eye St. N.W. 

Belle’s Dress Shop - 4815 Georgia Ave. N.W. 

Ben Franklin Store - 11451 Georgia Ave. Wheaton, Md. 

Berger's Ladies Apparel - 807 H St. N.E. 

Blake Construction Co. - 33 E St. S.W. 

Shrine of The Most Blessed Sacrament - 6001 Western Ave. N.W. 

Dr. D. C. Blevins - 915 19th St. N.W. 

Bliss Properties - 1673 Columbia Rd. N.W. 

Borton’s China & Glass Shop - 3313 Connecticut Ave. N.W. 

Breslau's - 614 12th St. N.W. 

Lewis J. Brown - 1900 7th St. N.W. 

T.A. Cantwell & Co. - 62 H St. N.W. 

Cardwell's Inc. - 640 North Glebe Rd. Arlington, Va. 

The Carey Winston Co. - 1723 Connecticut Ave. N.W. 

Casual Corner - 3413 Connecticut Ave. N.W. 

Dr. Alan J. Chenery - 915 19th St. N.W. 

Dr. Alan J. Chenery - (residence) - 2630 Foxhall Rd. N.W. 

Church of The Saviour - 2025 Massachusetts Ave. N.W. 

The Chesapeake & Ohio Railway Co. - 809 15th St. N.W. 

Chevy Chase Liquors - 5546 Connecticut Ave. N.W. 

Cock N'Bull Inc. - 1313 E St. N.W. 

Cleary, Gottlieb, Friendly & Hamilton - Suite 224 Southern Bldg. 

The Cotton Shops - 4114 Wilson Blvd. Arlington, Va. 

Crown Credit Co. - 827 7th St. N.W. 
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Decker Distributing Co. - 260 35th St. N.E. 
George D. Deoudes Co. Inc. - 1292 5th St. N.E. 
District News Co. Inc. - 2216 6th St. N.W. 
District Title Co. - 1413 Eye St. N.W. 

Dixie Janitor Supply Co. Inc. - 210 Massachuestts Ave. N.W. 
Drain & Weaver - 1405 G St. N.W. 
Flower Delicatessen - 8707 Flower Ave. Silver Spring, Md. 


Fleet Reserve Association - 1303 New Hampshire Ave. N.W. 
Dr. Aubrey Fischer - 915 19th St. N.W. 

Federal Services Finance Corp. - 17th & I Sts. N.W. 
F.B.I. Academy - Quantico, Va. 

Falls Church Bank - Broad St. Falls Church, Va. 
Georgetown University Alumni Assn. - 3604 O St. N.W. 
Golden Star Valet - 1342 New York Ave.N.W. 

Graphic Arts - 14th & K Sts. N.W. 

Griffith Consumers Co. - Rosslyn Circle Rosslyn, Va. 
Griffith Consumer's Co. - 1413 New York Ave. N.W. 
Guardian Federal Savings & Loan Assn. - 1369 Connecticut Ave. N.W. 
Hill's Art Supply - 708 North Glebe Rd. Arlington, Va. 
Hirsch & Company - 1636 Eye St. N.W. 

Dr. Oscar B. Hunter - 915 19th St. N.W. 

Hymer's Pharmacy - 1841 Columbia Rd. N.W. 

Irving Music & Radio Co. - 3042 14th St. N.W. 

Jandel Furs - 1412 F St. N.W. 

Dr. Catherine Johnson - 2904 Nichols Ave. S.E. 

John W. Johnson Inc. - 1820 De Sales Row N.W. 

Kopy Kat - 1025 H St. N.E. 

Kopy Kat - 429 8th St. S.E. 

Kopy Kat - 713 H St. N.E. 

Dr. H. J. Kossow - 2100 Connecticut Ave. N.W. 

Dr. Alan Kreglow - 1801 I St. N.W. 

S.S. Kresge Co. - 6201 Georgia Ave. N.W. 

S.S. Kresge Co. - 666 Pennsylvania Ave. S.E. 
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S.S. Kresge Co. - 6471 Arlington Blvd. Falls Church, Va. 
Drs. Lady, Leonard & Martin - 1746 K St. N.W. 

Lamp & Shade Center - 5714 Connecticut Ave. N.W. 

Fenton Bldg. - Silver Spring, Md. (for Legum & Gerber) 
Helen Wingfield Bldg. - 1907 I St. N.W. (for Legum & Gerber) 
Royal Liverpool Ins. Co. - 1405 G St. N.W. (for Legum & Gerber) 
1816 Jefferson Pl. N.W. (for Legum & Gerber) 

Liberty Building & Loan Assn. - 1407 G St. N.W. 

Lincoln National Bank - 1348 4th ST. N.E. 

Mrs. Hare Lippencott - 1510 26th St. N.W. 

Livingston & Co. - 1423 H St. N.W. 

Loudoun County Hospital Inc. - Leesburg, Va. 

Lustine Nicholson Motor Co. - 5600 Baltimore Ave. Hyattsville, Md. 
S.N. McBride Co. - 700 H St. N.E. 

Mardfeldts Dept. Store - 3552 12th St. N.E. 

Mayer & Co. - 421 7th St. N.W. 

Mayer & Co. - Seven Corners, Va. 

Mayer & Do. - 49th & Fordham Rd. N.W. 

Medical Arts Pharmacy - 17341St. N.W. 

Medical Arts Pharmacy - 933 Pershing Dr. Silver Spring, Md. 
Metro Liquors - 1726 Columbia Rd. N.W. 

Murphy & Ames Inc. - 1820 N. Fort Myer Dr. Arlington, Va. 
Murray & Heister - 1335 Green Court N.W. 

National Film Studios - 105 11th St. S.E. 

National Highway Users - Rm. 938 National Press Bldg. 
National Historical Wax Museum - 500 26th St. N.W. 
National Rifle Assn. of America - 1230 16th St. N.W. 

Naval Gun Factory - Bldg. 213 

927 Corp. - 927 18th St. N.W. 

Northwest Airlines Inc. - 1519 K St. N.W. 

Orvis Bros. - Woodward Bldg. 

Oxford Ltd. - 1345 F St. N.W. 

Peerless Furniture Co. - 819 7th St. N.W. 
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Peerless Furniture Co. - Connecticut Ave. 

S.S. Pennock Co. - 1216 H St. N.W. 

Perry-Nelson of Washington Inc. - 3105 14th St. N.W. 
Pierre Restaurant - 1929 Q St. N.W. 

Dan Pollin Inc. - 5120 Sargeant Rd. N.E. 

Pluym's Furs - 5704 Connecticut Ave. N.W. 

Helena Rubenstein Inc. - 1752 M St. N.W. 

Rossler Furniture Co. - 2543 14th St. N.W. 

Riddell Realty Co. - for 1718 I St. N.W. 

Riddell Realty Co. - For 925 18th St. N.W. 

Riddell Realty Co. - For 1720 I St. N.W. 

Phylmar Apts. - 4100 W St. N.W. (For Louis Richman Inc.) 
Richman Towers — 3055 16th St. N.W. 

S.W. Rice Co. - 1342 G St. N.W. 

Savile Book Shop - 3236 P St. N.W. 

Schupp's Bakery - 5542 Connecticut Ave. N.W. 

Service Pharmacy - 17th & I Sts. N.W. 

Dr. Israel Schulman - 1625 Massachusetts Ave. N.W. 
Gilbert Smulkin & Co. - Suite 237 Woodward Bldg. 
South African Embassy - 3101 Massachusetts Ave. N.W. 
A.G. Spalding Co. - 2150 Wisconsin Ave. N.W. 

Standard Liquor Co. Inc. - 3213 M St. N.W. 

Star Pontiac Inc. - 407 Florida Ave. N.E. 

Stewart's Mens Clothes Inc. - 916 F St. N.W. 

Susie-Que Childrens Store - 6010 Arlington Rd. Bethesda, Md. 
Teamsters Joint Council #55- - 401 3rd St. N.W. 

Union Trust Co. - 15th & H Sts. N.W. 

Union Trust Co. - 14th & G Sts. N.W. 

United Textile Workers of America - 818 13th St. N.W. 
Universal Film Exchanges Inc. - 227 H St. N.W. 
Washington Blood Laboratory - 915 19th St. N.W. 
Webster Clothes Inc. - 1012 F St. N.W. 

Jos. A. Wilner & Co. - 14th & H Sts. N.W. 


[Filed January 11, 1961] Plaintiff's Exhibit No. 8 
NON-COMMERCIAL CUSTOMER LIST OF 
TRI-STATE ENGINEERING & SERVICE CO. 
American Planning & Civic Assn. - 15th & H Sts. N.W. 
American Short Line Railroad Assn. - 2000 Massachusetts Ave. N.W. 


AmericanRadiator & Standard Sanitary Corp. - 8641 Colesville Rd. 
Silver Spring, Md. 


Bartlett Tree Expert Co. - 7911 Woodmont Ave. Bethesda, Md. 
L.E. Breuninger & Sons - 1730 K St. N.W. 

Mr. James W. Cassedy - 5006 Nahant St. Sumner, Md. 
Casual Corner - 3413 Connecticut Ave. N.W. 

Catholic Youth Organization - 1711 N St. N.W. 

Mr. J.W.Charrier - 4826De Russey Pky. Chevy Chase, Md. 
Mrs. Howard Cone - 5831 Sherrier Pl. N.W. 

Congress Barber Shop - 1324 Powhatan St. Alex., Va. 
Miss Mary Connelly - Rm. 517 Union Trust Bldg. 

Curtin & Johnson - 1116 W St. N.E. 

Mr. M. Cutler - 8511 Rosewood Dr. Bethesda, Md. 

Dr. Floyd S. Daft - 8507 Burning Tree Rd. Bethesda, Md. 
C.C. Dworken - 9121 Burning Tree Rd. Bethesda, Md. 

Mr. Robert Elbin - 8713 Plymouth St. Silver Spring, Md. 
Dr. O.A. Engh - 915 19th St., N.W. 

Enna Jettic Shoes - 1337 F St. N.W. 

Mr. Mark Fenster - 1808 Connecticut Ave. N.W. 

Mr. Paul R. Fenwick - 1115 Massachusetts Ave, N.W. 

Mr. L. H. Folts - 2960 M Street, S.E. 

Mrs. John Freeman - 3902 Benton St. N.W. 

Glen Dale Hospital - Glen Dale, Md. 

Goldnamer Associates, Inc. - c/o Wiles & Artis 14th & K Sts. N.W. 
Charles Goldsmith - 3400 Shepard St. Chevy Chase, Md. 
Robert Goodman Inc. - 2840 Brandywine St. N.W. 


Government of The District of Columbia - Procurement Officer, Dept. 
of Bldgs. & Grounds Room 3135 - 300 Indiana Avenue, N.W. 
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Mrs. Owen Gwathmey - 5225 Farrington Rd. Westmoreland, Md. 
Harris, Kerr & Foster - 15th & HSTs. N.W. 

Mr. L.E. Hill - 4509 Great Oak Rd. Rockville, Md. 
Dr. Oscar B. Hunter - 915 15th St. N.W. 
International Union of Operating Engineers - 1311 L St. N.W. 
Mr. R.B. Jacobi - 4716 Bradley Blvd. Bethesda, Md. 
Johnson & Wimsatt - 9th & Maine Ave. S.W. 

Mr. C.L. Jones - 3210 Scott Pl. N.W. 

Mrs. L. Jones - 3245 Klingle Rd. N.W. 

J.M. Kittner - 4506 Gretna St. Bethesda, Md. 

Claude Knisley - 1817 Varnum St. N.W. 

Legg, Griffin & Co. - 15th & H Sts. N.W. 

Mrs. A. Leggin - 7905 Deepwell Dr. Bethesda, Md. 

Mr. George W. Lipscomb - 4638 Hawthorne Lane N.W. 
Livestock Sanitary Service - University of Maryland 
Mr. C.M. Loffler - 751 Southern Ave. S.E. 

Mr. Harold Loveless - 6209 Nebraska Ave. N.W. 

Mc Cann - Dr. Harold F. - 3008 14th St. N.W. 

Merrimac Corp. - 4916 Del Ray Ave. Bethesda, Md. 
Mrs. E.F. Murphy Jr. - 4909 Scarsdale Rd. Sumner, Md. 
Mrs. W. R. Murray - 4757 Chevy Chase, Md. 

Miss Frances Messett - 3612 Yuma St. N.W. 

Mr. R. C. Newlin - 4806 Morgan Dr. Chevy Chase, Md. 
New Yorker Kosher Delicatessen - 302 Riggs Rd. N.E. 
Noland Co. Inc. - 136 K St. N.E. 

North American Ins. Co. - 620 Woodward Bldg. 

Pension Plan Consulting Svc. - Rm. 214 Southern Bldg. 
Parker School - Rm. 304 Hotel 2400 16th St. N.W. 

Mr. E. C. Reynolds - 5320 Willard Ave. Bethesda, Md. 
Robinson & Luken's - Rm. 907 Union TrustBldg. 15th & H Sts. N.W. 
E.G. Schaffer Co. - 2321 4th St. N.E. 

Schlosberg - Schnider Co. - For Lee Gardens Apts. office 


Bruce Schlosberg - 4 Thompson Circle, N.W. 
F. Shumacher Co. - 17 Dupont Circle N.W. 
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Mr. Ira Shoemaker - 506 Juniper Lane Falls Church, Va. 
Thos, Somerville Co. - ist & N Sts. N.E. 

Mr. J.C. Soraghan - 1413 K St. N.W. 

Dr. Robert D. Splain - 5700 Connecticut Ave. N.W. 

Mr. F. Tamagna |- 7101 Connecticut Ave. Chevy Chase, Md. 
Mrs. J.A. Waldhausen - 120 Center Dr. Bethesda, Md. 

P.J. Walshe Co. - 1115 I St. N.W. 

Washington & Old Dominion Railroad - 2021 N. Moore St. Rosslyn, Va. 
Western Extermination Co. - 4904 Wisconsin Ave. N.W. 
Dr. R. H. Williams - 3502 Woodridge Rd. Wheaton, Md. 
Mr. Lloyd B. Wilson - 4655 Kenmore Dr. N.W. 

Dorothy K. Winston, 905 15th St. N.W. 

Mr. Gayle Woo -'12111 Valleywood Dr. Wheaton, Md. 


Plaintiff's Exhibit No. 9 


[Filed January 11, 1961] 


COMMERCIAL NON-CONTRACT CUSTOMER LIST 
OF TRI-STATE ENGINEERING & SERVICE CO. 
Adorable Inc. - 6912 Arlington Rd. Bethesda, Md. 


American Association for Advancement of Science - 1515 Massachusetts 
Ave. N.W. 


American National Red Cross - 431 18th St. N.W. 

American Optical Co. - 1419 H St. N.W. 

American Photocopy - 3715 Newark St. N.W. 

Arlington Fairfax Jewish Center - 2920 Arlington Blvd. -Arlington, Va. 
Army-Navy Club - 17th & I Sts. N.W. 

Robert Ash - 1921 I St. N.W. 

Astor Men's Shop Inc. - 802 14th St. N.W. 

Australian Embassy - 3120 Cleveland Ave. N.W. 

Australian Embassy (Chancery) - 1700 Massachusetts Ave. N.W. 
Bank of Commerce - 17th & K Sts. N.W. 

Bank of Commerce - 410 Rhode Island Ave. N.E. 

Bank of Commerce - 6422 Georgia Ave. N.W. 
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Bausch & Lomb Optical Co. - 1324 Eye St. N.W. 
A.S. Beck Shoe Store - 8645 Colesville Rd. Silver Spring, Md. 
Ben Franklin Store - 11451 Georgia Ave. Wheaton, Md. 
Best & Co. - 4020 Wisconsin Ave. N.W. 
Bliss Properties - 1673 Columbia Rd. N.W. 
Boss & Phelps Inc. - 1417 K St. N.W. 
Brink's Inc. - 617 Indiana Ave. N.W. 
D.L. Bromwell - 710 12th St. N.W. 
Louis Burman Properties - 1200 15th St. N.W. 
Burroughs Corporation - 1739 H St. N.W. 
Cunningham Paint Co. - 1236 20th St. N.W. 
Crawford Clothes - 8705 Colesville Rd. Silver Spring, Md. 
Crawford Clothes - 937 F St. N.W. 
Mrs. Cox - 3133 Connecticut Ave. N.W. Apt. 1122 
Corning Construction Corp. - 7240 Wisconsin Ave. Bethesda, Md. 
Mrs. Howard Cone - 5831 Sherrier Pl. N.W. 


Commerce Building - 17th & K Sts. N.W. (for H.L. Rust Co. - 1001 15th 
St. N.W.) 


Colony Flowers - 3325 Connecticut Ave. N.W. 
Colonial Oldsmobile - 1241 6th St. N.E. 

Coffee Royal - 1231 North Capitol St. 

Club Maryland - 1617 Strauss Ave. Indian Head, Md. 
Claire Dratch - 7215 Wisconsin Ave. Bethesda, Md. 
Christian Science Reading Room - 1532 Connecticut Ave. N.W. 
Chevy Chase Novelty Shop - 5606 Connecticut Ave. N.W. 
Chevy Chase Barber Shop - 3807 McKinley St. N.W. 

C & P Telephone Co. - 722 12th St. N.W. 

Cavalier Hotel - 3500 14th St. N.W. 

Carlane Beauty Shop - 308 Cedar St. N.W. 

Caithness Residence - 5925 Bradley Blvd. Bethesda, Md. 
Caithness Buick - 7707 Wisconsin Ave. Bethesda, 
Doctors Medical Laboratory - 938 Bonifant St. Silver Spring, Md. 
John Foster Dulles - 2740 32nd St. N.W. 


110 
Drug Plaza - 2000 P St. N.W. - 
Dupont Plaza Hotel - 1600 New Hampshire Ave. N.W. 
E. D. Edwards Shoe Store - 1516 Arlington Blvd. Falls Church, Va. 
E. D. Edwards Shoe Store - 474 Leesburg Pike Falls Church, Va. 
E. D. Edwards Shce Store - 3936 Minnesota Ave. N.E. 
Embassy Drugs - 1652 Columbia Rd. N.W. 
Dr. Julius Epstein - 2025 Eye St. N.W. 
Equitable Life Insurance Co. - 816 14th St. N.W. 
Evans Building Beauty Shop - 1420 New York Ave. N.W. 
Fairfax Hotel - 2100 Massachusetts Ave. N.W. 
Dr. Max J. Fischer - 915 19th St. N.W. 
Folger Shakespear Library - 201 East Capitol St. 
Jerome P.Friedlander - 839 17th St. N.W. 
Fruit Basket - 1431 F St. N.W. 
Goldberg Funeral Home - 4217 9th St. N.W. 
Golden Star Valet - 712 12th St. N.W. 
Goodwill Industries Bldg. - 4813 Annapolis Rd. 
Mr. James Gore - 2112 Massachusetts Ave. N.W. 
Grady Motors - 7809 Wisconsin Ave. Bethesda, Md. 
H.R. Grayson & Son - 2655 Firth Sterling Ave. S.E. 
Ewin Engineering Corp. - 1367 Connecticut Avenue, N.W. 
Guilbo Beauty Salon - 1645 Connecticut Ave. N.W. 
Hamilton Arms - 1232 3ist St. N.W. 
Harris & Ewing Co. - 1304 G S&t. N.W. 
Hearn's Co. - 806 7th St. N.W. 
Hebrew Home for The Aged Thrift Shop - 2711 14th St. N.W. 
J. D. Hedin Construction Co. 2900 Newton St. N.E. 
Herbert Harvey Realty Co. - 912 17th St. N.W. 
Hillows Restaurant - 812 13th St. N.W. 
Institute Cleaning Plant, Inc. - 8021 Georgia Ave. Silver Spring, Md. 
International Business Machines Corp. - 1111 Connecticut Ave. N.W. 
International Business Machines Corp. - 615 Pennsylvania Ave. N.W. 


International Federation of Agriculture Producers Assn. - 1624 Eye St. 
N.W. 
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Jackson, Gray & Fain - 719 15th St. N.W. 
Jacobs Transfer & Storage Co. - 62 Pierce St. N.E. 


Jerry's Youth Center - 1603 Quaker St. Fairlington Shopping Center, 
Alexandria, Va. 


Jolson's Greenway Pharmacy - 3552 East Capitol St. 
Kalaroma Bowling Center - 1649 Kalorama Rd. N.W. 
Kaplowitz Brothers - 521 13th St. N.W. 

Kay's Mens Wear - 901 15th St. N.W. 
Kennedy-Warren Beauty Shop - 3133 Connecticut Ave. N.W, 


Kenwood Country Club - Kenwood, Md. 

Keystone Automobile Club - 1643 Connecticut Ave. N.W. 
Kingman Park Pharmacy - 1917 Benning Rd. N.E. 
Henry H. Klein, Jeweler - 1009 E St. N.W. 

Klein's Jr. Misses Shop - 8555 Fenton St. Silver Spring, Md. 
Kramer's - 1315 G St. N.W. 

Leon's Liquors - 1131 14th St. N.W. 

Jack Q. Lever - 8103 Woodmont Ave. - Bethesda, Md. 
Livingston Apartments - 5437 Connecticut Ave. N.W. 
The Loeb Co. - 700 7th St. N.W. 

Lawrence Lutes & Co. - 940 Bonifant St. Silver Spring, Md} 
McArdle Printing Co. Inc. - 24th & M Sts. N.W. 

W.R. McCall - 909 15th St. N.W. 

McClaine Properties - 2100 Wilson Blvd. Arlington, Va. 
Mackall & Coe - Woodward Bldg. 15th & M Sts. N.W. 
General Richard Mangrum - 2610 South Lynn St. Arlington; Va. 
Mary Baynes Gifts - 901 14th St. N.W. 

Maxsi Mens Wear - 2930 14th St. N.W. 

Methodist Building - 100 Maryland Ave. N.E. 

Metropolitan Haberdasher - 525 11th St. N.W. 

Dr. E. H. Mitchell - 2029 Que St. N.W. 

General D. A. Mollison - 1807 North Highland Arlington, V: 
Mr. Curtis Morris - 4201 Argyle Terrace, N.W. 
Musicians Local No. 161 - 1105 16th St. N.W. 

National Grange Bldg. - 744 Jackson Pl. N.W. 
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National Permanent Savings & Loan - 5700 Connecticut Ave. N.W. 
Nationwide Insurance Co. - 934 Bonifant St. Silver Spring, Md. 
Naylor Jewelers - 2832 Alabama Ave. S.E. 
Mrs. P. J. Nee - Kennedy Warren Apts. 3133 Connecticut Ave. N.W. 
P. J. Nee Furniture Co. - 1019 North Monroe St. Arlington, Va. 
P. J. Nee Furniture Co. - 1800 Rockville Pike Rockville, Md. 
P. J. Nee Furniture Co. - 7th & H Sts. N.W. 
Mr. M. Nemazee' - 7601 Glenbrook Rd. Bethesda, Md. 
New Beacon Pharmacy - 4th & Rhode Island Ave. N.E. 
New York Life Insurance Co. - 4001 Wilson Blvd. Arlington, Va. 
Norment's Inc. - 3337 Connecticut Ave. N.W. 
Northern Virginia Bldg. & Loan Assn. - 4025 Wilson Blvd. Arlington, Va. 
Novel Beauty Salon - 1207 Tuckerman St. N.W. 
Page Communications Engineers - 710 14th St. N.W. 
Pat - Your Hairdresser - 937 F St. N.W. 
Paul Hairdresser - 1726 Connecticut Ave. N.W. 
Peck & Peck - 1517 Connecticut Ave. N.W. 
John W. Pehle - 8805 Chalon Dr. Bethesda, Md. 
Peoples Life Insurance Co. - 14th & H Sts. N.W. 
Portuguese Embassy - 2125 Kalorama Rd. N.W. 
Dorothy Principe - 1816 M St. N.W. 
Mrs. L. W. Robert Jr. - Mayflower Hotel - For 1508 19th St. N.W. 
Eli Rubin Co. - 718 7th St. N.W. 
Dr. Lee Sackett - 1746 K St. N.W. 
Salvation Army - 526 1st St. N.W. 
Samaha Co. - 2036 North Moore St. Arlington, Va. 
Sasscer, Claggett & Powers - Upper Marlboro, Md. 
Shannon & Luchs - 724 14th St. N.W. 
Meyer Siegel - 2500 Que St. N.W. 
Silver Fox Restaurant - (Navair Corp.) - 5324 Wisconsin Ave. N.W. 


Singer Liquors - 4823 Georgia Ave. N.W. 
Singer Sewing Machine Co. 3421 Connecticut Ave. N.W. 
Smith Bros. Liquors - 1422 New York Ave. N.W. 
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Charles E. Smith Co. - Southern Bldg. 
Frank Smith - 910 17th St. N.W. 

' Fred A. Smith Co. - 1113 17th St. N.W. 
H. G. Smithy Co. - 811 15th St. N.W. 
Sommers Camera Shop - 714 14th St. N.W. 
Southern Maryland Electric Cooperative - Hughesville, Md 
George W. Spier ( Jewelers) - 806 14th St. N.W. 
Mr. Wesley I. Steele - 3417 P St. N. W. 
Stern's Office Supply - 919 12th St. N.W. 
L. P. Steuart Inc. - 1440 P St. N.W. 
Stout Slender Shop - 716 11th St. N.W. 
Suburban Trust Co. - 5416 Queens Chapel Rd. Hyattsville, Md. 
Dr. Richard T. Sullivan - 900 17th St. N.W. 
Susie-Que Childrens Shop - 11417 Georgia Ave. Wheaton, Md. 
Susie-Que Childrens Store - 6910 Arlington Rd. Bethesda, Md. 
Taishoff Incorporated - 1735 De Sales St. N. W. 
Tandy Leather - 1741 Connecticut Ave. N.W. 
Ted Lewis Restaurant - 2655 Connecticut Ave. N. W. 
Tempo Electronics Inc. - 1341 L St. N.W. 
Tiffany Shop - 810 14th St. N.W. 
Charles H. Tompkins Co. - 1737 K St. N.W. 
Top Value Stores - 7242 Wisconsin Ave. Bethesda, Md. 
Top Value Stores - 3445 Fairfax Dr. Arlington, Va. 
Tropea Barber Shop - 3321 Connecticut Ave. N.W. 
U.S. Life Insurance Co. - Barr Bldg. 
U.S. News Publishing Co. - 24th & N Sts. N.W. 
U.S. Travel Agency - Southern Bldg. Rm. 322 
Unites States Travel Agency - 807 15th St. N.W. 
Usona Shop - 3314 14th'St. N.W. 
Vitro Laboratory, Inc. - 962 Wayne Ave. Silver Spring, Md. 
Vienna Bakery - 811 Pennsylvania Ave. N.W. 
Dr. Francis J. Warren - 2015 R St. N.W. 
Webb & Borcaselski - 1212 19th St. N. W. 
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E. A, Wheeler - 2721 3ist St. N.W. 
Williams, Coile, Blanchard & Associates - 1309 L St. N.W. 
Story’s Real Estate - 732 17th St. N.W. 
Windsor Shop - 118 West Broad St. Falls Church, Va. 
Woodrow Mens Store - 4046 South 28th St. Arlington, Va. 
Mr. Roger Yates - 6208 31st St. N.W. 
Yellow Cab Co. - 4th & Eye Sts. N.E. 
Henry C. Young, Inc. - 1737 H St. N.W. 
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Plaintiff's Exhibit No. 10 


TRI-STATE ENGINEERING & SERVICE COMPANY 
4918 DEL RAY AVENUE 
BETHESDA , MARYLAND 


PROFIT & LOSS STATEMENT FOR 
YEAR ENDING DECEMBER 31, 1957 


Adjusted Gross Income 


Less: Cost of Contracts Completed: 
Inventory December 31, 1956 $ 1,020.57 
Purchases 78,537.55 
Labor 39,822.11 
Sub-Contract Cost 18,814.83 
Total $ 138,195.06 
Less: Inventory 12/31/57 313.00 


Cost of Contracts Completed ee 
Gross Profit on Contracts Completed $ 7,690.22 
Less: Operating & Production Expenses: 


Interest Expense: $ 335.03 
Rent 2,250.00 
Taxes 1,509.23 
Loss on Bad Debts | 1,212.50 
Depreciation 402.06 
Union Welfare Expense 1,044.70 
Auto & Truck Expense 1,792.80 
Shop Supplies 165.59 
Freight 64.42 
Permit Expense 99.00 
Bank Charges 7.27 
Office Supplies 922.22 
Utilities & Telephone Expense 2,702.37 
Office Expense 2,850.08 
Entertaining & Promotion 561.59 
Expired Insurance 745.89 
Legal & Audit 3,939.00 
Advertising 91.38 
Trash Removal 50.00 
Dues & Memberships 228.75 
Donated Advertising 25.00 
Commissions 130.00 
Outside Telephone Expense 36.99 
Miscellaneous Expenses 161.75 


Total Operating & Production Expense 21,327.62 
Net Profit From Operations $ 26,362.60 


I, Oscar L. Thomas certify that the above Profit & Loss Statement which 


reflects the fiscal activity of the Tri-State Engineering & Service| Company, for 
the year ending December 31, 1957, is a true and accurate record of the Companys 
fiscal records, and is as so indicated on the Federal U.S. Partnership Return of 


Income for the year ending December 31, 1957. 
/s/ Oscar L. Thomas 
October 11, 1960 
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Plaintiff's Exhibit No. 11 


TRI-STATE ENGINEERING & SERVICE CO. INC, 
4918 Del Ray Avenue 
Bethesda, Maryland 


PROFIT & LOSS STATEMENT FOR 
YEAR ENDING MARCH 31, 1959 


Gross Income | $ 119,316.16 
Less: Discounts & Adjustments 391.90 


Net Income $ 118,924.26 


Less: Cost of Contracts Completed: 
Inventory April 1, 1958 $ 670.30 
Purchases 35,545.87 
Salaries & Wages 31,116.16 
Sub-Contract Costs 4,277.97 
Total $ 71,610.30 
Inventory March 31, 1959 1,264.30 
Balance $ 70,346.00 
Officers Salary 23,469.38 
Cost of Contracts Completed 93,815.38 
Gross Profit on Contracts Completed $ 25,108.88 


Less: Operation and Production Expenses: 
Advertising $ 454.35 


Auto & Truck 
Bank Charges 
Commissions 


1,475.57 
23.15 
40.00 


Collection Fees 
Depreciation 
Dues & Memberships 
Entertaining & Promotion 
F.LC.A. Tax Expenses 
Freight 
Interest Expense 
Insurance Expired 
Misc. Sundry Expenses 
Office Expense 
Office Supplies Used 
Rent 
E. M. Stuart Salary 
Shop Supplies 
Telephone Expense 
Trash Removal 
Utilities 
Welfare Expense 
Total Operating & Production Expenses 25,435.29 
Net Operating Loss $ ( 326.41) 


I, Oscar L. Thomas, certify that the above Profit and Loss Statement which 
reflects the fiscal activity of the Tri-State Engineering & Service Co., Inc., for the 
year ending March 31, 1959 is a true and accurate record of the Corporations fiscal 
recone as indicated on the Federal Income Tax Return for the year ending March 

, 1959. 

/s/ Oscar L. Thomas 
October 11, 1960 
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Plaintiff's Exhibit No. 12 


TRI-STATE ENGINEERING & SERVICE CO. INC. 
4918 DEL RAY AVENUE 
BETHESDA, MARYLAND 


PROFIT & LOSS STATEMENT 
THREE MONTH PERIOD ENDING 
MARCH 31, 1958 


Income: 
Service Contract 
Air Condition Contracts 
Non-Contract Service 
Total Income 


$ 5,218.29 
7,404.00 
13,681.21 


Less: Cost of Contracts Completed: 
Inventory 1/1/58 $ 551.30 
Purchases 6,634.45 

$ 7,185.75 

670.30 


Inventory 3/31/58 
6,515.45 


Materials Used 
Salaries & Wages 5,717.85 
Sub-Contract Costs 300.98 
Cost of Contracts Completed 
Gross Profit 


Less: Operating & Production Expense: 
Operating Expense 
Auto & Truck $ 70.16 
Freight 3.61 
Welfare Expense 227.75 
Wage Taxes 307.06 
Total Operating Expense 
General Administrative Expense 
Officers Salaries 6,900.00 
Salaries Other 2,400.00 
Rent 600.00 
Interest 72.57 
Depreciation 136.27 
Office Expense 163.28 
Advertising 552.98 
Telephone 629.74 
Insurance Expired 76.95 
Commissions 100.00 
Legal & Audit 282.63 
Misc. Expenses 619.13 


$613.58 


12,533.55 
Total General & Administrative Expense 
Total Operating & Production Expenses 
Net Profit 


$ 


I, Oscar L. Thomas, certify that the above Profit & Loss Stateme 
the fiscal activity of the Tri-State Engineering & Service Co. Inc. 
month period ending March 31, 1958, is a true and accurate reco: 
tion's fiscal records, and is so indicated on the Federal Income 
respective period. 
/s/ Oscar L. Thomas 
October 11, 1960 


1534.28 


769.22 


3,147.13 
622.09 
——=—= 


nt which reflects 
, for the three 

of the Corpora- 
‘ax Return for the 


{Filed January 11, 1961] 
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Plaintiff's Exhibit No. 13 


TRI-STATE ENGINEERING & SERVICE COMPANY 


STATEMENT 


OF INCOME 


NINE MONTH PERIOD ENDING SEPTEMBER 30,'1957 


Income: 
Service Contracts Completed 
Air Condition Contracts Completed 
Non-Contract Work Completed 


$ 19,946.63 
100,429.76 
62,133.79 


Total Contracts & Work Completed 


Less: Cost of Operations: 
Inventory Jan. 1, 1957 
Materials Purchased 
Sub-Contract Expense 
Salaries & Wages 
Total 

Inventory Sept. 30, 1957 
Material $ 1 668.74 
Work in Process 362.96 


Cost of Operations 
Gross Profit from Operations 


Less: Operating Expenses: 
Production Expenses- 
Auto & Truck Expense 
Welfare Expense 
Shop Supplies 
Telephone (Outside) 
Freight 
Permits 
Total Production Expenses 


General & Administrative Expenses: 
Rent 
Utilities 
Taxes and Licenses 
Bank Charges 
Office Expense 
Entertainment 
Legal & Accounting 
- Advertising 
Trash Removal 
Commissions 
Donations 
Dues & Memberships 
Interest Expense 
Expired insurance 


$ 1,020.57 
68,663.15 
22,782.78 
32,285 .87 

124,752.37 


2,031 .70 


1431.46 
850.80 
131.22 
161.75 
61.36 
87.00 

$ 2,723.59 


1,650.00 
2,069.57 


$182,510.18 


122,720.67 
$ 59,789 51 
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Office Supplies 1,125.49 

Office Supplies Inventory (418.37) 

Depreciation 311.86 
Total General and 


Administrative Expenses $11,321.88 


Total Operating Expenses 
Net Profit from Operations 
Add: Miscellaneous Income 
Net Income 


TRI-STATE ENGINEERING & SERVICE COMPANY 
STATEMENT OF CONDITION 
SEPTEMBER 30, 1957 
ASSETS 


Current Assets: 
Cash $ 13 556.39 
Petty Cash 294.35 
Accounts Receivable- 
Service Contracts $ 766.14 
Air Condition 
Contract 10 233.34 
Non-Contract 
Work 12,705 .37 
Total Receivables 
Inventory - Sept. 30, 1957 
Materials 1 668.74 
Work in Process 363.96 
Office Supplies 418.37 
Total Inventory 2 A50.07 
Total Current Assets 


Fixed Assets: 
Furniture & Fixtures $5444.03 
Less: Reserve 536.18 


Shop Equipment $ 752.72 
Less: Reserve 40.48 


Tools 
Total Fixed Assets 


Deferred Expense: 
Prepaid Insurance $ 116.67 
Total Deferred Expense 
Total Assets 


14,145 47 
$ 45,744.04 

14.05 
45 ,758 .09 


$ 46,169.14 


LIABILITIES & NET WORTH 


Current Liabilities: 
Accounts Payable $21,197.24 
Notes Payable (Unsecured) 5,000.00 
Taxes Payable 614.43 
Union Funds Payable 144.78 
Interest Payable 43.83 
Wages Payable 647 38 
Total Current Liabilities $27 ,647 .66 


Deferred Credits To Income: 
Prepaid Service Contracts $ 1,297.50 


Total Deferred Credits 1,297 50 


Total Liabilities 


Net Worth: 
Capital - T. C. Meeker — 1-1-57 2 2,365.66 
E.M. Stuart — 1-1-57 1,000.23 


$ 3,365.89 


Add: Income - September 30, 1957 45 ,758.09 


49 123.98 


Less: Draw - T. C. Meeker $22,600.00 
E. M. Stuart 9 300 .00 


Total Draw - 9-30-57 31,900.00 


Net Worth 
Liabilities & Net Worth 


$28,945.16 


17,223.98 


46,169.14 


FOR CALENDAR YEAR 1987 


, 1957, and ending 
| PLEASE TYPE OR PRINT PLAINLY 


, : | ; 


Number and Street 


. JAN 1 2 1961 


. 
+ | Cty, Aste postal a = ek td enu ° : 


7. Other costs (Attach scheduls$udeContract Costs 

8. Total of lines 3 through 7...........+.- Kuhiaeaaannngngsdetoss sssanssaaaussssaszoas soon 
9. Inventory at end of year 
h /10.. Cost of goods sold (line 8 less line 9) 
im 11. Gross profit (line 1 less line 10) 

d DEDUCTIONS 


18. Interest (Schedule E) 
16. Taxes (Schedule G).... 0... cece cece cece cere ence eee e ener een sees eteseneeern ees seeeenenes 
17. Losses by fire, storm, shipwreck, or other casualty or theft (Attach statement).............+.+---- 
18, Bad debts (Schedule H) : 
19. Repairs 
20. Depreciation (Schedule I) 
21. Amortization (Attach schedule) 
Depletion of mines, ci] and gas wells, timber, etc. (Attach schedule) 
Other deductions authorized by law (Schedule J) 
. + Total deductions (lines 12 through 23) 
28. Net profit (or loss) (line 11 less line 24) 


30. Rents and royalties (Schedule B) 


31, Net gain (ct les) frem sale-or exchange of property other than capital assets (from line 12 Separate Schedule D, Form 1065). 


34. Net balance (plus items less minus items) of items shown tely in columns 5-14 of Schedule K... 


ties of perjury that this return (including any accompanying schedules and statements) hos been examined by me, and 


ae and belief is a true, correct, and 


Mate) 


this return (including any accompanying 
bn all the information relating to the 


Dea er er eT Te Tt TU eT ae 
: i jally allocated to th ‘ers should be included on line 34, page 1, and the appropriate column of Schedule K, 
Note: Any items specially « eros of the g Pes indicated by Schedules B through J. (See General Instruction Q) 


—_——<_ 


Schedule B.—INCOME FROM RENTS AND ROYALTIES 


| 3. Depreciation (explain ] 
t 2. Amount of rent 
2. Kind and location of property | or royalty io-sepecsie yor 


——— eee 


4. Repairs (explain in Other expenses 
Schedule B-1) (explain in Schedule B-1) 


Ve Ya a en eRe na : 
2. Net income (or loss) ‘column 2 less s 
Schedule B-1.—EXPLANATION OF COLUMNS 4 AND 5 OF SCHEDULE B 


Explanation 


| Total (Enter on line 32, page 1) 
Schedule D.—ATTACH SCHEDULE D (Form 1065) TO REPORT SALES OR EXCHANGES OF PROPERTY 


a 


Schedule E.—_INTEREST EXPENSE 


Explanation | | Amount \ Explanation 


expend 


Explanation 
Pe Corie TAX xX. 
¥ 


Schedule H.—BAD DEBTS. (See Instruction 18) 


———$— 
Ss If organization carried 2 reserve 
4. Bad debts of organization if no —— 
tesetve is Catried on books 5S. Gross amount added 6. Amount charged 
to reserve against reserve 


NOTE.— Securities which ore capital oseets and which became worthless within the texable yoar should be reported in separate Schedule D, Form 1065. 


Form 1065—1957 


& of property material of which. 
continued). ieeand and oth other Psncaprecasle property 


Hee suppres. 
$i G@ BX: 
tertainszent Expense 


1, State name and address of each partner. (Designate nonresident aliens, if any. > ues return of partner 
or member is filed in another internal revenue district. specify 


(q)..-20090 0 Cn Meeker 
(b).. _B,_M, Stuark 


————————— 


5. na Sraptocn pin( @ 6 Net lone: long-term gia Gor 7. Net fia or loss) under 


change tal assets cha eitsit (fs section 1231 (from line 
irom fing 3 Schedule D) niga ta mae om Schedule D) 


Note: Enter total of columns 5 through 14 on line 34, page 1. 


U.S. PARTNERSHIP RETURN CF INCOME 
FOR YEAR OF 1957 


TRI-STaTis ENGINEERING & SERVICE CO. 
4918 DEL RaY aVENUE 
BETnhwSDa, MakYL«AND 


SCHEDULE UF DEPRECIATION 


Furniture & Fixtures & Shop Equipment - 


Acquired Cost Previous Method of Depr. 1957 of 
Depr. Computing 1957 


Furniture & Fixtures: 
$2,748.00 $274.00 Str. Line $ 274.00 
507.59 
de 2 


476.90 
130.02 
432.40 
121.38 
66, 30 
38.25 


510.00 ty " 


233232332333 3 


Total depreciation of 
Furniture & Fixtures 3393.19 
Shop Equipment 


8/31 § 219.82 -0- Str. Line 10% 3 7-32 
11/30 185.62 -0- uy Ms 10% 1.55 


Total depreciation of 
Shop Equipment $ 68.87 


Depreication - Furniture @ Fixtures  $ 393.19 
Shop Equipment e 
Total Depreciation 1957 #$ 402.0 


Form 106S—1957 


ee 
Schedule L.—BALANCE SHEETS 

Beginning of Taxable Year zs 
Total 


ane Ao 2-2) on 2.2 8uh old... 


2. Notes and accounts receivable........ : I 

(a) Less: Reserve for bad debts wane. Bg 839.036... 
3. Inventories: 

(a) Other than last-in, first-out... 0.0.6... 06s [eeeeeseeeeceeeeenseseeeeeeeee 

(b) Last-in, first-out 2,020.5 me 
§. Buildings and other fixed depreciable assets. ...].... & 

(a) Less: Accumulated depreciation and 

arate ane 274.80] 2,473.20.|__ 676-86 | 5230.88 

6. Depletable assets. PREECE iets | ceremencoscncioentepeacmences 

(a) Less: Fate depletion. 
7. Land (net of any amortization) 
8. Intangible assets (amortizable)..........+..+55 

(a) Less: Accumulated amortization 
9. Other assets (Attach schedule) 
10. Total. Assets 

LIABILITIES sak aaa 

11. Accounts and notes pay; 
12. Accrued expenses (A‘ta 
13. Mortgages payable 
14. Other liabilities (Attach schedule)...........06) 0 wae RR OE ef teen ee ee 
1S. Partners’ capital accounts. ..........0 eee eeuee ———————— TS 7883 uI— 
16. Total Liabilities and Capital. | C42 vo 


Schedule M.—RECONCILIATION OF EARTNERS/ CAPITAL ACCOUNTS 


1. Capital account at 2. Capital contributed column 4 plus nontaxable (or toss) did fine 33, | column 4, eeoWsicralionstie | distri 
bage ns, 


3. Income not included in 4. Ordinary income | $. Losses not included in 6 Withdrawals and 7. Capital account at end of 
beginning of year during year income jt 


Schedule N.—COMPUTATION OF NET EARNINGS FROM SELF-EMPLOYMENT. (See 


—————————— ll ——————— 
1, Ordinary income increased by casualty losses (line 33 plus line 17, pase 1). = not include income pacetved = oe. z 5 
performance of services as a doctor of medicine ao 20,3 63.00 


2. Add: Payments to partners—salaries and interest (line 13, page 1) 
3. Tater reieiloe ceive edlcomieiciebeleistelcieteieteioiots i etactaicirictciienisceicieieteiert ee 
4. Less: Portion of tine 27. page 1, which does not constitute net earnings from self: poet 
Nonqualifying dividends (from line 28, page 1) 
Interest (see Instruction) ... 
Net rentals from real estate 
8. Net earnings from self-employment. 


“8. Did the partnership, during the taxable year, ENS any contracts or subcontracts subject to the Renegotiation Act of 
Sec aleichle lee ope ete otainle ole hepeleietsepereiaieter clays oietefolatelejeieseielele)xm(=iabehehel=imiey=ininislatmiolelalelninimielaielnin O Yes 


If “Yes,” state the approximate aggregate gross dollar amount billed during the taxable year under all such céntracts 
and/or subcentracts (see General Instruction P) 


se U.S. GOVERNMENT PRINTING OFFICE : 1957—-O-432008 


p i Dertce EEQGre 190 


r= 1065 = “USS PARTNERSHIP RETURN OF INCOME |- 1956 


(To Be ‘Filed Also by Syndicates, Pools, Joint Ventures, Etc.) 


U.S. Treasury Departmen: FOR CALENDAR YEAR 1956 write In below 
Intemal Revenee Service | oy other taxable a 
yeor beginning . 1956, and ending 


p_Yeor Seg SE — 


PLEASE TYPE OR PRINT PLAINLY 


aor 
Sal xs 


v Tri-State Engineering & Service Co. z 


Number and Street J N ] 2 is61 


4920 Del Ray A venue 
City, town, postal zone number, county, State Bh RY ii. Hii, Clark 


woe 
ics | 


Bethesda, Maryland 
Hetrdon No, GROSS INCOME 
“A. Gross receipts from business or profession $ 
Gllowances $............ss-secceeeceee 
2. Less: Cost of goods sold (from Schedul le “K).. 
3. Gross profit (or loss) from business or profession.......-seeeceeeseeeeeeeeeeereeneeres 
4. Income (c: less) from other partnerships, syndicates, pools, etc. (State separately 
name, address, and amount): ......--..------ Dale Lannea tecatececeaesuscanaqemconcerscsemrnasnaoes 
5. Nonquclifying dividends (see Instruction 5) 
6. Interest (fully taxable) 
Ze Rents... ccvccvccccccccnccsccccccccncccccsecerescccsccseesercerees 
8. Royalties 
9. Other income (Attach statement showing nature of income) 
0. Total income (lines 1 through 9) 9 287 82 
DEDUCTIONS 
11. Selaries and wages (other than to partners) 
12. Payments to partners—salaries and interest (see Instruction 12).. 


14. Interest (from Schedule B) 

15. Taxes (from Schedule C) 

16. Losses by fire, storm, shipwreck, or other casualty or theft. (Attach statement)... 
17. Bad debts (from Schedule E) 


19. Depreciation (from Schedule G) 
20. Amortization. (Attach schedule) 
21. Depletion of mines, oil and gas wells, timber, etc. 
22. Other deductions authorized by law (from Schedule H) 
23. Total deductions (lines 11 through 22) 
24. Ordinary income (or loss) (line 10 less line 23) 
ITEMS DESCRIBED IN SECTION 702 (a). (See General Instruction M) 

2S. Net short-term copital gain (or loss) (from line 3, Schedule D) : 
26. Net long-term capital gain (or less) (from line 6, Schedule D) 
2T. (a) Net gain (or loss) under section 1231 (from line 9, Schedule D) 

(6) Net gain (or loss) from sale or exchange of other property (from line 12, Schedule D) .. 
28. Qualifying dividends (see Instruction 5) .....-.---e eee e eee ee cece eee e ens enceeeecceeeee nlaleieleieicielereivreleiciersieia 
29. Interest on tax-free covenant bonds upon which a Federal fax was paid at source 
30. Partially tax-exempt interest on obligations of the United States, etc. (see Instruction 30) . 

3. Other separate income (or loss) {see Instruction 31) (Attach statement) 
32. Contributions (from Schedule 1) 
33. Foreign taxes (see Instruction 33) 
34. Other deductions (see Instruction 34) (Attach statement) 
SIGNATURE AND VERIFICATION 


I declare under the penalties of perjury that this return (including any accompan schedules and statements) has been ined 
by me, and to the best of my knowledge an belief is a true, correct, and ecopletal os % = aaa san Ss 


anne. 2 eee nena aes. Jew ee nana nn nn scenes ewes ereewewesecesesesescennens —— seeenanecenewernes: ewe en cece en anna wenn nnn nnn ene we none eooee== 
(Signature o off partner or member) (Date) 
I declare under the penalties of perjury that I prepared this return for the (s) named herein; and thet this return (including any 
accompanying schedules and statements) is, to the best cf my knowledge and Polit, a true, correct, and Se return based on all the 
information relating to the matters required to be reported in this return of which I have knowledge. 


(€ndividua! or Firm Signature} (Address) 
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| Schedule A.—COST OF GOODS SOLD 


(e) Less: Closing inventory 
2. Cost of goods sold. Enter here and on line 2, page 1 
Schedule B.—INTEREST. 


Explanation 


Interest on Bank Note cam 


Schedule D.—GAINS AND LOSSES FROM SALES OR EXCHANGES OF 


Aw e. peprecticg j € Cost 4 other| l 
5 le allow: ‘or | basis and cos 

, ¢, Date d. Gross sales |. Sayin il ie h. Gain or loss (column d 
2 Nog oigegay ceasceseamagagurement | segue’ | iilime, | prcateceot | Slemunysne | niveau tina 
day, ye.) | Oar) | prica) | arch 1.1913 | purchased, sttach of fandg) 
| Qitach schedule) | explanation) 


@ CAPITAL ASSETS (See Instrections 25 and 26) 


Short-Term Capital Gains and Losses—Assets Hold Not More Than 6 Months 


2. Enter your share of net short-term gain (or loss) from partnerships and fiduciaries. 
3._Net short-term gain (or loss) from lines 1 end 2. 


aeanwnennnnnnccnnnenccccn 


5. Enter the full amount of your share cf net long-term gain (or less) from partnerships and fiduciaries. . 
6._Net long-term gain (or loss) from lines 4. and 5._Enter here and on line 26, page 1, and in column 6, Schedule K....! 


(I) SALE OR EXCHANGE OF PROPERTY UNDER SECTION 123i (See Instruction 27(a)) 


9. Net gain (or loss) from lines 7 and 8. Enter here and on line 27(a), page 1, and in column 7, Schedule | 
(II) SALE OR EXCHANGE OF OTHER PROPERTY (See Instruction 27(b)) 


11. Enter your share of such gain (or loss) from other partnerships and fiduciaries. 
12. Net cain (or loss) from lines 10 and Il. Fater here and on line 27(b), page 1, and in column 3, Sc 
Schedule E.—BAD DEBTS. (See Instruction 17) 


Pe ‘Werganaation carted arewwve 
2. Netincome reported 3, Sales on account oa rerarveie csciedionibectsimann Ss Goss amount added | 6, Amouat charged agaist 


115,424 067 115,424 067 


eeeeccenne | canenanennmedannneneegnennennnsnnns | mnnnnasenneeennnnn snnnenenen: 


245.57 
NOTE.—Securities which are capital assets and which became worthless within the taxable year should be reported in Schedule D. 
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\Schedule G.—DEPRECIATION. (See Instruction 19) 


{. King of property (if buildings. state material of | 4. Depreciation aI- | = S_ 8 Jati 
Cinch comsrucies), Exclude tand and othr | € Rte acquired | 3 Costor other | yoised or allowable) | compuine EBRD, | erthisyear 
nondepreciadle property y 


| iM prior years depreciation 
| 


== Stre ae 


3234.08... 


Office Expense 


178.20 | 
256.61 | Total (Enter on line 22, page 1) 
Schedule I.—CONTRIBUTIONS. (See Instruction 32) 


Name and address of organization i! Name and address of organization 


Schedule K.—PARTNERS’ SHARES OF INCOME AND CREDITS. (Sce Instruction for Schedule EK) 


mat 0 
1. Name and address of each partner 2. Percent ‘, F 5. Net short-term gain (or | 6. Net long-term gain (or 
(Designate nonresident afiens, any) | 2re of ime “leap Pmt gr 4 Payments ss rartnece toss) from s2le bs ex- loss) from sale Seex 
Where return of partner or member is Sled in amother internal revenue | devoted to | 1 ve + hop » rcirbecrpse overt change of capital assets | change of capital assets 
district, specity district business | >!vs line 27(b), page Clune 12, page 1) (line 25, page 1) (line 26, page 1) 


(b) .-a.nnnnnnnw-vneneneenennnnnnnnnrnnnereees=ennennnnnnnewerereee 


__Edw, M,. Stugrti oo 
().DeRe. 44th. Sta, NaWeDeCe|100 | 8,478.08 


Continuation of Schedule K 


7. Net gain (or foss) under as 9. Partislly tax-exempt ms sents . profits | 12 Net earnings from 
gain, Gise 273), al interest less amortization | 20- Cranes. Sentiem ) a forei . sett Crom 
page) = (line 30, page 1) ~ possessio! le ND 


NOTE: K separate schedule must be attached showing each partner's distributive share of amounts reported on lines 29, 31, and 34, page 1 


Schedule L.—BALANCE SHEETS 


Beginning ot TaxableYer Year 


(a) Less: Reserve for bad debts 
3. Inventories: 
(a) Other than last-in, first-out 
(b) Last-in, first-out . 
4. Investments ......... 
§. Buildings and other ikea KReciable assets. 
(a) Less: Accumulated depreciation anal 
amortization 
6. Depletable assets 
(a) Less: Accumulated depletion... 
7. Land (net of any amortization). . 
8. Intangible assets (amortizable) 
(a) Less: Accumulated amortization a 
9. Other assets (Attach schedule) Dope. On, Ut ilities 
10. Total Assets Pr nsurance 


_ LIABILITIES A: CAPITAL 


st 


13. Mortgages payable 
14. Other liabilities (Attach schedule) 


\ 


Page 4 


End of Taxable Year 
| Total 


| 7592-88 


_- 2,475.20 


| 50, 068,57 


_12,802 55 
65.80" 


3°365.89_ 
(20,068.37 


Schedule M.—RECONCILIATION OF eee CAPITAL ACCOUNTS 


. A Income from lines | 4, Ordinary income 5. Losses from lines | 
1. Capital account at 2. Capital contributed sell 
. pagel, plus | (or loss) from line 24, 25-34, page 1, plus 
beginning of year during year _ nontaxable income | 1 | unallowable deductions 


om “5 


§. Withdrawals and | 7. Capital account at 
Gistridutions end of Spezi 


1, Ordinary income er by casualty losses (line 24 plus line 26, page 1). Do not include intome received 


for the performance of services as a doctor of medicine 
2. Add: Payments to partners—salaries and interest (line 12, page 1) 


Less: Portion of line 4, page 1, which does not constitute net earnings from self-employment. |... 
Nonqualifying dividends (from line 5,'page 1).... 
Interest (See Instruction) 
Net rentals from real estate (line 7, page 1, less allowable deductions) 
8. Net earnings from self-employment. (Enter in column ]2, Schedule K) 


5 TOIT 


1. Date of organization. . ema anuary ts..+ 


4. Is any member of the partnership a trust’ for the benefit of any person ena by blood or marriage to any 


other member?..... Anna cha nanan AAbndls Cann ga dancae nn annhnaa stay rnnanaasaagessssossssocd 
S. Did the partnership, ‘during the taxable year, have any contracts or subcontracts subject to the |R 
Ret £IQSIP, oo ccc cc ccc ccc cece neler cee cer ccnccrvceceecceecencccwcereceesnesscecnnes 


If “Yes,” state the approximate aggregate gross dollar amount billed during the taxable year under all such 


contracts and/or subcontracts (See General Instruction P) 


6. Did the partnership pay (or agree to Sh anyone for assistance in the preperation of this return? |. . 


If “Yes,” enter his name 


U.S. GOVERNMENT PRINTING OFFICE ; 1956—O-392171 


| Filed October 31, 1960] 
JUDGMENT 

Upon consideration of the complaint filed herein, the answer 
thereto, the counterclaim filed and the answer thereto, and the trial 
had thereon, October 19, 20,and 31, 1960, the Court ing rendered 
its Spihione “Sekober 2,118 Pa ed conclonen Mace Hise 

ORDERED, ADJUDGED AND DECREED: 

1. That judgment is hereby entered in favor of plaintiff Theodore 
C. Meeker, against Edward M. Stuart and the John E. Stuart Company in 
the sum of $6,800 together with plaintiffs’ costs in the action and that 
plaintiff bere e thereon as provided by law; 

2. That’ promissory note in the amount of 19,200 dated November Aft 
22, 1957, and signed by plaintiff, Theodore C. Meeker, in favor of Edward 
M. Stuart be and hereby is cancelled and that said note be delivered by 
Edward M. Stuart to the plaintiff, Theodore C. Meeker; 

ful 3. x cbinter claim filed.July 21, 1959, OE M. Stuart and 

the John E. Stuart Company is hereby dismissed with prejudice; and 

4. Plaintiffs’ prayer for permanent injunction herein against 
defendants is denied. 


/s/ Alexander Holtzoff 
United States District Judge 


SEEN: 
/s/ 3. Robert Carey 


[ Filed November 8, 1960] 
NOTICE OF APPEAL 


Notice is hereby given this 8th day of November, 1960, that Edward 
M. Stuart and The John E. Stuart Company, Defendants hereby appeal to 
the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 31st day of October, 1960 in favor 
of plaintiff against said defendants. 
KEOGH, CAREY & COSTELLO 


By: J. Robert Carey, 
Attorney for Defendants 
* * * 


| Certificate of Service] 


IN THE 


United States Court of Appeals 


No. 16,060 


Epwarp M. Srvarr and the Jonw E. Sroarr Company, 
a corporation, Appellants, 


v. 


Tueopore C. Meeker, DBA Tr-Stare ENGINEERING 
AND Service Company, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


Joun LJ Ixcoupssy, JR. 
Parricx| J. Heap 
201 World Center Bldg. 
Washington, D. C. 
Attorneys for Appellee. 


United States Court o 


For tHE District or Cotumsia C 


Epwarp M. Stuart anp THE Joun E. Sruart 
Company, Appellants 


Vv. 


Turopore C. MreKer, d/b/a Tri-State ENGINEERING 
anp Service Company, Appellee 


OPPOSITION TO PETITION FOR REHEARING EN BANC 


Appellee by his attorneys opposes Appellant’s Petition 
to this Court for a rehearing en banc in the above entitled 
ease and in support thereof states as follows: 


1. The two points in support of the Petition for Rehear- 
ing were raised by the Appellants previously in their brief 
and were argued orally before the Court of Appeals. No 
new points are raised in their present Petition for 
Rehearing. 
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9. As a matter of fact, Appellants by their own Petition 
for Rehearing admit that all the issues were previously 
raised. 

Wuererore, it is respectfully requested that the Petition 
for Rehearing be denied. 


Respectfully submitted : 


Joun L. Incotpssy, JR. 
John L. Ingoldsby, Jr. 


Parrick J. Heap 
Attorneys for Appellee 
201 World Center Building 
Washington 6, D. C. 


QUESTIONS PRESENTED 


1, Does the Appellate Court’s dissolution of a Trial 
Court’s temporary injunction constitute the law of the 
case, or does the Trial Court on remand decide the issue on 
the merits? 


2. Did the term ‘‘personal business’? used in the dissolu- 
tion agreement of November 22, 1957, include non-contract 
customers of Meeker or of Tri-State? 


3. Did appellant under his agreement to remain as a 
part-time employee of Meeker, have the right to solicit 
the business of non-contract customers of Meeker? 


Questions PResENTED, 
CoUNTERSTATEMENT OF THE (CASE 
Summary or ARGUMENT 
ARGUMENT: 


1. Per Curiam ruling on the granting of a temporary 
injunction is not the law of the case 
2. Appellee, Meeker, purchased the entire business of 
the former partnership 


3. Appellant violated both parts of his agreement of 
November 22, 1957 


4. Damages were properly awarded for loss of busi- 
ness profits and the note was properly canceled 


for failure of consideration 
Concuvusion 


CITATIONS 
Cases: 


“Acker, Merrill and Condit Co. v. McGaw, 144 F. 864, 
Cir. 


2d 170, 1935 
, 168 F. 2d 694, Cir. 


Index Continued 


Holzer v. U-S., 244 F. 24 562, Cir. 8, 1957 
Murmanill Corp. v. Simkins, O51 F. 2d 33, Cir. 5, 1958 
Severson v. Fleck, 251 F. 2d 920, Cir. 8, 1958 
Snyder Mfg. Co. v. Snyder, 54 Ohio St. 86, 43 NE 32 
*Wineburgh and Meyer, 95 U.S. App. D.C. 262, 221 
F. 24 543, 1955, (110 F. Supp. 957) 


MIscELLANEOUS: 


40 American Jurisprudence 270, Partnership § 200... 
§ 28-205 D.C. Code, 1951 Ed. Amended 


———_- 


* Cases or authorities chiefly relied on are marked by asterisk. 


IN THE 


United States Court of Appeals 


For rue Distaicr or Covumsra Circurr 


No. 16,060 


Epwarp M. Srvart and the Joun E. Stuart Company, 
a corporation, Appellants, 


Vv. 


TurEopors C. MEEKER, DBA Tri-State ENGINEERING 
AND Service Company, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 


For approximately 18 years prior to 1956 Appellee, 
Theodore C. Meeker, was employed by Griffith Consumers 
Co., where he was General Manager of the Air Conditioning 
Division ; in 1953 he hired Appellant, Edward M. Stuart, as 
a salesman in his department. In 1956 Griffith Consumers 
Co. decided to discontinue its air conditioning business and 
offered its service contract business to Appellee, Meeker. 
(JA 15, 16, 31) 


To carry out this business Appellee, Meeker, offered 
Appellant, Stuart, a participation in the business and to- 
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gether they set up a loose partnership known as Tri-State 
Engineering and Service Company. (JA 16, 17) No 
formal partnership agreement was ever executed. (JA 
16, 17) 


The capitalization of the partnership consisted of con- 
tributions of $1,000 by Appellee and $500 by Appellant. 
(JA 55) In the beginning the business consisted mainly 
of the service accounts transferred over from Griffith Con- 
sumers. (JA 17, 33; PJA 36) As business progressed 
there developed two other categories of business: sale of 
equipment and a non-contractual maintenance service. (JA 
33-35; PJA 36) The assets of the business consisted of a 
small amount of fixed assets, the capital contributions and 
the good will of customers retained and acquired. (PJA 
16-18, Ex. A) The books were kept by a relatively un- 
trained accountant. (JA 45 ff.; JA 50, 51) 


The business then was a service or labor brokerage busi- 
ness whose main asset was the good will of customers. 
(JA 18, 22) Each party employed a drawing account on 
the business in accord with a rough approximation of the 
percentage participation in the partnership. (JA 51, PL 
Ex. 13, JA 118-119) In 1957, after incorporation was con- 
sidered (JA 78), the parties began negotiating the dissolu- 
tion of the partnership. A statement of assets and liabili- 
ties had been prepared by the accountant. (PI. Ex. 13, JA 
118-119: JA 47, 51) This document contained a number of 
errors. (JA 48, 49) It did show, however, a negative net 
worth after deducting the respective partner’s draws. 


After negotiations, a series of documents was prepared 
and signed on November 22, 1957 dissolving the partner- 
ship. For $2,000 Mr. Meeker purchased Appellant’s 25 
per cent interest in the partnership, which was released to 
him. (PL Ex. 1, PJA 5, PJA 6, Pl. Ex. 6) Appellant by 
the same agreement agreed not to interfere thence forward 
with Appellee’s personal business which Appellee had ac- 
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quired. (Pl. Ex.1) By a third feature of the agreement, 
Appellant Stuart agreed to remain as a part-time employee 
at a rate of $800 per month for the next 24 months. (PI. 
Ex. 1) This business was the only one that Appellee 
Meeker engaged in prior to the agreement of November 
22, 1957 and thereafter. (JA 44, 13) 


Subsequent to this, Appellant organized and incorporated 
the John E. Stuart Company to engage in the business of 
air conditioning sales and service. (PJA 52) In March, 
1958, Appellant prepared a circular letter soliciting busi- 
ness in this field and mailed such letters to almost all of 
the non-contract maintenance customers of the former 
partnership. (Pl. Ex. 5, PJA 7; PJA 53-55) Appellant 
used a customer list which he had taken from the partner- 
ship without Meeker’s knowledge when he sold his interest 
in the business. (PJA 53) 


Upon hearing reports from his customers of solicitation 
of their business by Stuart, Appellee wrote to Appellant in 


January, 1958, notifying him that he had been so informed. 
(JA 95, Pl. Ex. 3; JA 20) In reply, Appellant advised 
that he had ‘‘neither solicited nor approached anyone for 
the servicing or sales of air conditioning equipment.”? (JA 
96, Pl. Ex. 4) Appellee continued to pay Appellant Stuart 
the $800 per month until April, 1958, when it became ap- 
parent that many customers had been solicited. (JA 19; 
Pl. Ex. 2; JA 22) 


In May, 1958, an injunction was sought to prevent de- 
struction of the business and a preliminary injunction was 
granted June 3, 1958. The District Court made thirteen 
findings of fact and five conclusions of law. (PJA 292-27) 
After appeal, this Court in a per curiam opinion, dated 
December 18, 1958, held the facts found were insufficient to 
support the conclusion of interference and that irreparable 
injury had not been shown and the case was remanded. 
The case came on for trial before Judge Holtzoff on Octo- 
ber 19, 20 and 21. 


4 


SUMMARY OF ARGUMENT 


Appellee, after buying out his partner on November 22, 
1957, and retaining his services as a part-time employee, 
discovered that Appellant Stuart was actively soliciting cus- 
tomers of the former partnership. Faced with the con- 
tinuing threat to his newly purchased business Appellee 
Meeker obtained a temporary injunction in May, 1958, 
enjoining his solicitations. On appeal, the temporary in- 
junction was dissolved as unwarranted in the absence of 
irreparable harm and the case was remanded by per 
curiam opinion. 


Subsequently, a full trial was held which resulted in 
findings that Appellee Meeker had purchased the entire 
partnership business including good will, which covered 
four different types of customers. The Court found fur- 
ther in construing the agreement of November 22, 1957, that 
Appellant Stuart had agreed not to interfere with the four 
sets of customers of the former business and had agreed 
to stay on as a part-time employee of the business. In 
view of this the conclusion was reached by the Court that 
Appellant Stuart’s admitted solicitation of non-contractual 
customers from lists he had taken from the former partner- 
ship was a violation of his agreement not to interfere and 
his agreement to remain as an employee. 


As a result of Appellant’s destructive interference with 
former customers and the solicitation of their business, Ap- 
pellee Meeker lost the business of two major non-contractual 
customers of the former partnership to Stuart and Stuart’s 
new company. This breach resulted in direct monetary 
loss of business to Appellee Meeker’s newly-purchased busi- 
ness and a loss of a computable profit. Appellant Stuart 
by his activities also destroyed his ability to serve as a 
part-time employee, which was the consideration for a 
note securing the salary payments, thus destroying the 
consideration. 


5 


The evidence presented at the trial before Judge Holtzoff 
presented a classic example of infidelity to an agreement of 
sale of interest in a partnership coupled with a non-inter- 
ference and employee agreement. 


ARGUMENT 


1. Per Curiam Ruling on the Granting of a Temporary 
Injunction Is Not the Law of the Case. 


It is a long-standing rule of law that the dissolution or 
upholding of a temporary injunction does not constitute the 
law of the case. This rule is clearly stated in Benson Hotel 
Corporation v. Woods, 168 F. 2nd 694, Cir. 8, 1948, 


“The plaintiff urges upon this appeal that the law of 
the case was conclusively determined by the order of 
the Appellate Division affirming the granting of the 
temporary injunction since that order, it is argued, 
constitutes an adjudication that the complaint sets 
forth a good cause of action. A complete answer to 
this contention is that the granting of a temporary in- 
junction serves only to hold the matter in statu quo 
until opportunity is afforded to decide wpon the merits. 
The granting or refusal of a temporary injunction does 
not constitute the law of the case or an adjudication on 
the merits, and the issues must be tried to the same 
extent as though no temporary injunction had been ap- 
plied for.’’? (Emphasis supplied) 


This opinion is from the same cireuit as the two older 
(1910, 1925) eases cited on page 9 of Appellant’s Brief. 


Existence of irreparable injuries is the basic question for 
determination in the hearing of a motion for temporary 
injunction and the merits are considered only in so far as is 
necessary for the operation of judicial discretion. Upon ap- 
peal the merits are considered only to the extent necessary 
to determine irreparable injury. Holzer v. U.S., 244 F. 2nd 
562, Cir. 8, 1957; Murmanill Corp. v. Simkins, 251 F. 2nd 
33, Cir. 5, 1958. 
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‘As a matter of fact, in the present case this Court in its 
per curiam opinion did not establish the law of the case or 
recite the facts but merely held, ‘that the facts found are 
insufficient,”’ and that there was no danger of irreparable 
injury. As a case relied on by Appellant points out, Alerd- 
ing v. Allison. 170 Ind. 252, 83 N-E. 1006, the law of the case 
in its most available form only covers points actually con- 
sidered in an appeal. ‘As the matter now stands, the law 
of the case is actually constituted by Judge Holtzoff’s com- 
plete and well-considered opinion of October 21, 1960. (JA 
97-94) A comparison of this opinion with the previous 
findings by Judge Curran discloses the differences between 
the hearing of a motion for temporary injunction and @ 
full trial. Judge Holtzoff after a full hearing construed 
the contract at issue and determined the intention of the 
parties in executing it. See Severson v. Fleck, 251 F. 2nd 
920, Cir. 8, 1958. This issue had been left for decision by 
the previous proceedings, Murmanill Corp., supra. 


Among others Judge Holtzoff made the following new 
and complete findings : (1) Theodore C. Meeker purchased 
the entire partnership business including good will; 
(2) Good will in a service business such as this included 
the habit of former customers to return to the old con- 
cern; (3) Those customers of the former partnership styled 
‘énon-contract commercial customers’? was part of the busi- 
ness Mr. Stuart sold to Mr. Meeker; (4) The only personal 
business that Theodore C. Meeker had was the air con- 
ditioning business; (5) Edward M. Stuart agreed to re- 
main as a part-time employee of the business for a period 
of two years at $800 per month. From these facts Judge 
Holtzoff concluded that (1) ‘Personal business’’ as set out 
in the agreement of November 22, 1957, included the non- 
contract commercial customers and that Stuart in soliciting 
them was interfering with Meeker’s personal business, and 
(2) that likewise Edward M. Stuart’s solicitation of these 
customers constituted a violation of his employee relation- 
ship set up by the same agreement. 
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2. Appellee, Meeker, Purchased the Entire Business 
of the Former Partnership. 


In construing the dissolution of November 22, 1957, 
Judge Holtzoff found that Meeker had purchased the good 
will of the former partnership consisting of the habit of 
the former customers to return to Tri-State Engineering 
and Service Company. In this regard the Court cited 
the Hornbook principle that assets of a business include 
good will and that good will passes with the sale of a 
business or an interest in a business. (JA 90) Brown v. 
Stough, 292 P. 2nd 176, Okla.; 40 Am. Jur. 270, Partnership 
§ 200. 


As a matter of fact, in the authority cited by the Appel- 
lant himself at page 12 the rule is stated that good will 
passes with the sale of a retiring partner’s interest 
even though not mentioned. See Snyder Mfg. Co. v. Snyder, 
54 Ohio St. 86, 43 NE 325; Herrington v. Hackler, 181 Okla. 
396, 74 P. 2nd 388. 


The Court then goes on to make the further point that 
very frequently good will is the most important asset of 
a business. This was especially true, as the Court says, 
of service businesses. 


The argument made by Appellant that only the contract 
customers were covered by the agreement of November 
22, 1957, falls before Judge Holtzoff’s precise interpreta- 
tion that the clause covering contract account customers 
was inserted in the nature of emphasis to the previous 
restriction on interference with personal business. This 
position is amply supported by the testimony, not only 
of Appellee, Meeker, but of the Appellant himself. Appel- 
lant in his reply to Appellee’s letter of January, 1958, 
complaining of solicitation did not assert a right to solicit 
some customers under his agreement, but in fact denied 
he was doing so and advised Meeker that it was to his 
advantage to see Meeker suceeed. (JA 95, 96) Likewise, 
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as late as his testimony of October 20, 1961, Appellant 
did not state an interpretation of the contract different 
from Appellee. (JA 85, 86). 


As the weight of the testimony brings out, there was 
nothing else for personal business to mean except the whole 
business of the former partnership. Otherwise Appellee 
Meeker would be getting nothing for the bargain and would 
not have been purchasing the entire business, which is 
contrary to what the documents themselves attest. 


3. Appellant Violated Both Parts of His Agreement of 
November 22, 1957. 


Appellant agreed (1) not to interfere for two years 
with the business of the old partnership, the interest in 
which he had sold and (2) to remain as a part-time 
employee for 24 months at a given rate per month. Dual 
agreements of this kind are not uncommon, namely, where 
a vendor of a business agrees as part of the sale of his 
business to refrain from soliciting customers and to re- 
main as an employee. Acker, Merrill & Condit Co. v. 
McGaw, 144 F. 864. In cases such as this when the vendor 
of a business seeks to solicit customers of the business 
sold he is seeking to win back the very asset he sold and 
is violating the rights of the vendee, and this is doubly 
true where, as here, the Appellant had agreed to remain 
as a part-time employee at a salary of $800 per month. 
Appellee was placed in the situation where appellant had 
destroyed his availability as a spot employee in this sea- 
sonal business so that he could not possibly enforce his 
agreement enabling him to call on Stuart for services. 
(JA 40, 41) 


The present case then contains aspects of both types 
of no-competition agreements, namely, agreements by em- 
ployees and agreements by sellers of a business. In a 
similar factual situation in the District of Columbia, 
Godfrey v. Roessele, 5 App. D. C. 9299, a defendant vendor 
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who had sold his laundry business attempted to conduct 
the same business under his sister’s name in competition 
with his vendee much in the same manner as Stuart here 
attempted to gain old customers under a corporate name. 
There have been any number of cases in this Circuit where 
employees or former employees have been restrained from 
soliciting former customers or servicing them. 


Appellant Stuart’s breach of contract was not just a 
simple one but was aggravated: He not only sought cus- 
tomers of his former business, but he used customer lists 
of the old business which is condemned, Wineburgh v. 
Meyer, 95 U.S. App. D.C. 262, 221 F. 2nd 543. (110 F. 
Supp. 957) He not only waited for former customers 
to come to him, he actively solicited former customers 
which is condemned in Allison v. Seigle, 65 App. D.C. 45, 
79 F. 2nd 170. 


A recently decided ease in the Second Cireuit, DeLong 
Corporation v. Lucas, 176 F. Supp. 104, 278 F. 2nd 804, 
cert. den. 5 L. Ed. 2nd 58, involving the breach of an 
employment and no-competition agreement, which contain 
restrictive covenants by their very nature, carefully con- 
siders the balance between employer and employee and 
the reasonableness of the restrictions imposed. In the 
DeLong case, Lucas, the former employee, asserted a 
defense similar to the one interposed here to the effect 
that he thought that he had the right under his agreement 
to take the action he took and to do the things he did. 
Yet the Second Circuit unanimously affirmed a District 
Court Judgment against DeLong Corporation’s former 
employee in the amount of almost $1,000,000. 


In the DeLong case, as in this case, an injunction or 
temporary restraining order was originally issued and 
subsequently dissolved by order of the Court, and in that 
ease, as in this, the attorneys for the Defendant Lucas 
argued: that the entire case had been heard and decided 
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at the time of the hearing on the restraining order. The 
Defendant’s argument in that case and in this one are 
strikingly similar, yet the District Court in New York 
and the Court of Appeals for the Second Cireuit dis- 
regarded these arguments and imposed a heavy penalty 
upon the Defendant for violation of his agreement. 


4. Damages Were Properly Awarded for Loss of Business 
Profits and the Note Was Properly Canceled for Failure 
of Consideration. 


From the nature of the partnership business as & service 
or brokerage business and from the balance sheets it was 
apparent that the main asset of the partnership of Tri- 
State Engineering and Service Company was the cus- 
tomers. Fixed assets were minor and net worth a negative 
factor. This was not the type of business that could be 
liquidated and the assets distributed since the main asset 
was the customer. The partnership could have been ter- 
minated by each partner going his separate way. How- 
ever, the partners agreed to terminate affairs in the manner 
set forth in the agreement of November 22, 1957. 


By this agreement, Meeker paid Appellant Stuart $2,000 
for his 25 per cent interest in the business, which amounted 
to an appreciation of 300 per cent on his investment in 
approximately one year. In addition, they agreed on @ 
part-time employment arrangement for a period of two 
years at $800 per month. In other words, Appellant was 
buying the business and securing in addition such benefits 
as flowed by operation of law from continuing Appellant, 
Stuart, in the status of an employee. 


Tt was no accident that language was put into the 
agreement retaining the employee status of Appellant, 
Stuart. When he solicited customers of the former partner- 
ship he violated not only his non-interference agreement, 
but his employment agreement likewise and destroyed the 
consideration for the payment of $800 per month. As 
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the record discloses, it was only after a number of months 
when Stuart’s activity was fully disclosed, that he had 
totally destroyed his ability to remain in an employee 
status, and the consideration for further payment was 
terminated. Hoffman v. National City Bank, 12 Wall. (US) 
181, 20 L. Ed. 366; § 28-205 D.C. Code, 1951 Ed. amended. 


And in the same measure, while Appellant, Stuart, was 
violating his employment agreement, he was breaching 
his no-competition agreement to the detriment of Appel- 
lee’s business. In order to determine these damages it 
is only necessary to look to Hedrick v. Perry, 102 F. 2nd 
802, Cir. 10, 1939, as Judge Holtzofft did, which contains 
a similar factual pattern and the breach of a no-competi- 
tion agreement made as part of the sale of a business. 
That case recites the time-honored rule of damages that 
certainty is required only to the fact of damages and not 
to the amount. The testimony of witnesses favorable to 
the defendant Appellant himself served as the monetary 
basis for the ascertainment of damages. These witnesses 
testified they had turned over their business formerly done 
by Tri-State Engineering and Service Co. to Edward M. 
Stuart and his company. (JA 60 ff ; JA 64 ff) There was 
likewise ample testimony on the nature of the air-condition- 
ing service business, to support the percentage of lost 
business that would have been profit to Tri-State Engineer- 
ing and Service Company. (JA 57) 


The extent of damage to Meeker from Stuart’s conduct 
and breach of contract is quite clear: 


A. He lost the services, which he was paying for and 
anticipated receiving from Stuart during the busy season 
of the air conditioning business. 


B. He lost directly to Stuart the business of Page Com- 
munications and International Business Machines (JA 
23-24). 
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C. He lost the business of the P. J. Nee Furniture 
Company and others (JA 25 et seq.). While this was 
a loss to Meeker, it was not a gain to Stuart and the 
District Court awarded no damages for this loss. 


D. He lost the time, expense and effort necessarily ex- 
pended in the preservation of his rights under his agree- 
ment of November 22, 1957 (JA 21). 


DeLong v. Lucas, supra, considered the nature, elements 
and degree of breach required to establish damages in 
cases involving breach of employment or no-competition 
agreements. 


CONCLUSION 


For the reasons stated herein and for the reasons stated 
in the decision of the court below, it is respectfully sub- 
mitted that the oral opinion of the court below should be 
affirmed and the judgment entered as a result thereof 
should be sustained. 


Respectfully submitted, 


Joux L. Ixcoupssy, JR. 
Patrick J. Heap 
201 World Center Bldg. 
Washington, D. C. 
Attorneys for Appellee. 


